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Case No. 17,189a. WARNER v. ROEHR.
Circuit Court, N. D. Illinois. March, 1884.

COUNTERFEITING TRADE-MARK.

{One injured by the counterfeiting of his trademark may recover exemplary damages.}
{(This was an action on the case by H. H. Warner against Frank Roehr to recover

$25,000 damages for counterfeiting trade-marks. The defendant had bought from old junk
dealers genuine bottles that had contained Warner's Safe Kidney and Liver Cure, and,
filling them with some concoction of his own, affixed a counterfeit label. The defense
attempted to show that the genuine article was sold much below the regular price, the
object being to prove that it was on this account, rather than on Roehr‘s competition, that

Warner's sales fell off.}*

BLODGETT, District Judge, in instructing the jury, said: The interference with the
plaintiff's business, and injury to the public confidence in the genuineness of the article
which the plaintiff deals in, by reason of the fact becoming known to the public that the
fraudulent and simulated imitation of this medicine had been placed before the public.
These are the elements of damage which you are to consider. * * * In cases of this char-
acter, where you are satisfied from the proof and from the admissions in the case that
the fraud—the intention to defraud—is at the bottom of the matter, * * * the jury are not
confined to the exact monetary damages shown by the evidence, but may give what are
known as vindictive or exemplary damages, for the purpose of deterring others from em-
barking in the same scheme of fraud or deception. * * * You are to take into consideration
what has been told you in reference to the fact that his (plaintiff‘s) sales were diminished;
that he has apparently lost something; that he was obliged to notify the public of the fact
that simulations or imitations of his goods are in the market, and notily them how to de-
tect this simulation. You are to say what, under the circumstances, will compensate the
plaintitf, and act as smart money to deter others from embarking in other similar transac-
tions in the future.

There was a verdict for twenty-six hundred and fifty dollars, with costs.

{NOTE. There was also at the same time, in a state criminal court, a case of People of
the State of Illinois against Roehr for counterfeiting the trade-marks of H. H. Warner.}

{This case is nowhere more fully reported. The above opinion was taken from Browne,
Trade-Marks, §§ 443, 452, and 520. The Chicago Tribune and the Chicago Interocean
for March 20, 1884, contain accounts of the trial, from which the information contained

in the statement was compiled.}

! [See note at end of case.]
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