
District Court, S. D. New York. March 7, 1871.

IN RE VOGEL.

[5 N. B. R. 393.]1

EXAMINATION OF BANKRUPTS.

It is no sufficient excuse for not answering a question put to the bankrupt that he has already replied
to it at a former examination held at the instance of some other creditor or the assignee.

[For prior proceedings, see Cases Nos. 16,982 and 16,983.]
On the examination of Henry Vogel, the bankrupt above named, pursuant to the order

of the court made in the bankruptcy on the seventh day of January, eighteen hundred and
seventy, hereto prefixed. The examining creditor appears by Foster & Thompson, Esqs.,
his counsel.

The bankrupt appears by Townsend, Dyett & Goldsmith, Esqs; his counsel.
The bankrupt does not attend in person. On motion of counsel for the examining

creditor, the default of the bankrupt is entered. On application of counsel for the bank-
rupt, the proceedings on the foregoing order are adjourned to Friday, January twenty-first,
eighteen hundred and seventy, at eleven o'clock a. m. The default of the bankrupt attends
and submits to examination.

Friday, January twenty-first, eighteen hundred and seventy Present, the register, the ex-
amining creditor by his counsel, and the bankrupt by his counsel. Proceedings adjourned
by consent to Monday, January twenty-fourth, eighteen hundred and seventy, at twelve
o'clock m.

January twenty-fourth, eighteen hundred and seventy. The bankrupt appears in person
and by Mr. Dyett. The said Henry Vogel having been sworn, on being examined testified
as follows: “Question.—Your name is Henry Vogel? Answer.—Yes, sir. Q.—How old are
you? A.—My age is thirty-four.”

Adjourned, on application of examining creditor to Tuesday, February first, eighteen
hundred and seventy, at twelve o'clock noon.

Present, the register. The examining creditor appears by Mr. Thompson. Adjourned,
on application of bankrupt, on account of the absence of his counsel, to Thursday Febru-
ary third, eighteen hundred and seventy, at twelve m.

Thursday, third February, eighteen hundred and seventy, at twelve m.
Present, the register. The bankrupt in person and by his counsel. And the examination

of the bankrupt is proceeded with as follows: “Q.—Where do you reside? A.—At one
hundred and fifty-seven east sixty-fifth street.”

Adjourned, by counsel, to Wednesday, fourteenth February, eighteen hundred and
seventy, at three p. m.
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Monday, twelfth February, eighteen hundred and seventy, three o'clock p. m. The fur-
ther examination of the bankrupt is proceeded with as follows, by counsel for examining
creditor: “Q.—In your last examination you stated your present place of residence. How
long have you resided there? A.—Since the first of last May. Q.—Do you own the house,
if not, who does own it? A.—I do not. Jacob Korn does. Q.—Have you a lease of that
house? A.—I rent it. Yes, sir. Q.—Was the agreement to rent it to you in writing? A.—Yes,
sir. Q.—When does the lease expire?” Objected to by counsel for the bankrupt, as im-
material. In the opinion of the register, the question should be answered. The bankrupt,
by advice of his counsel, refuses to answer, on the ground that the question is irrelevant,
because it appears that the lease was taken in May, eighteen hundred and sixty-nine, long
subsequent to the date of the bankrupt's petition. “Q.—Are you a man of family? and if
so, state the name of your wife, the names and ages of your children.” Objected to, as
the question was fully answered a year ago in one of the examinations of the witness. In
the opinion of the register, the question should be answered. The bankrupt, by advice
of his counsel, refuses to answer, on the ground that the question has been answered.
“Q.—You have been in business on your own account, previous to the filing of your pe-
tition under the bankrupt law?” Objected to, on the same grounds as the last question.
In the opinion of the register the question should be answered. The bankrupt, by advice
of his counsel, declines to answer, on the ground that the question has already been an-
swered. “Q.—Since you filed your petition in bankruptcy, have you settled with any of
your creditors, or have any of the claims against you been bought up at your instance?”
Objected to as irrelevant. In the opinion of the register the question ought to be answered.
“A.—I have not settled with any of my creditors, nor has any of the claims been bought
up at my instance. Q.—Has your brother bought any claims against you?” Objected to.
In the opinion of the register, the question is relevant. The bankrupt, by advice of his
counsel, refuses to answer. “Q.—Is your brother a creditor of yours, and if so, what claim
does he hold against you?” Objected to as immaterial and irrelevant. The register decided
that the question should be answered. The bankrupt, by advice of his counsel, declined
to answer the question, and therefore, with his counsel, and by his advice, left the office
of the register, the counsel for the creditor stating that he protested against the bankrupt
leaving.

The undersigned, one of the registers of the district court of the United States, for the
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southern district of New York, in bankruptcy, hereby certifies, that upon the examination
of Henry Vogel, the bankrupt above named, under and pursuant to the order for the ex-
amination of the said bankrupt hereto prefixed, the objections on the part of the bankrupt
to questions put to the bankrupt by the counsel for the examining creditors were made;
the refusals by the bankrupt to answer questions put to the bankrupt by counsel for the
examining creditors took place, and the proceedings were had before the undersigned,
which are above recited and set forth and in the order and manner above set forth. Isaac
Dayton, Register.

February 27, 1871.
The undersigned submits the following reflections upon the objections taken on the

examination set forth in the foregoing certificate: The twenty-sixth section of the bankrupt
act [of 1867 (14 Stat. 529)] entitles any creditor to an order for the examination of the
bankrupt The fact that one creditor has examined the bankrupt is not a reason for with-
holding the privilege from another creditor. In re Adams [Case No. 40]; In re Gilbert
[Id. 5,410]. The assignee in bankruptcy and a creditor stand upon the same footing as to
their rights, under this section of the statute. The particular province of the assignee is
to examine the bankrupt as to the disposition, condition and amount of his property, and
the debts due to and owing by him, so as to enable him to get in the assets. A creditor
examines the bankrupt, not only for the purpose of discovering property, but more espe-
cially to elicit facts upon which objections to the discharge of the bankrupt can be alleged.
A creditor therefore has, it is apprehended, under this section of the statute, the right to
examine the bankrupt although the assignee may have already examined him, nor where
two creditors, or the assignee and a creditor, examine the bankrupt at different times,
does the statute impose any regulations or restrictions upon the party, exacting the second
examination because of the previous examination of the bankrupt, omitting all account of
the right, which, under reasonable regulation, the examining counsel has on cross-exami-
nation, or on an examination in the nature of a cross-examination of testing the memory
and veracity of a person under examination by putting questions previously answered,
this statute would become of little or no practical efficacy if every creditor, on examining
a bankrupt should be required to investigate all previous examinations of the bankrupt,
and so to shape every question as not to be liable to an objection that the bankrupt has
answered that question on such previous examination. Each creditor must, without ref-
erence to anything which may have been done by any other creditor, be allowed to put
his question in his own way, otherwise, the creditor first examining the bankrupt monop-
olises, perhaps, in a very large measure, the rights by the section of the statute in terms
conferred upon all the creditors of the bankrupt. The time, manner and cause of the ex-
amination are to be regulated so as to protect the bankrupt from oppression, unnecessary
annoyance and mere delay. In re Gilbert [supra]. But the bankrupt is asking, under the
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bankrupt act, at the hands of the court, a discharge from his debts. In view of the object
for which he has invoked the statute, the bankrupt is not warranted in regarding it as
oppressive or unduly annoying if every one of his creditors exercises his right under the
statute of investigating the condition, affairs and dealings of the bankrupt, and ascertaining
whether he has brought himself within the remedial provision of this statute, and is en-
titled to its benefit. In the judgment of the undersigned, therefore, the bankrupt was not,
because of his having answered the same questions on a previous examination, exempted
from answering the questions put to him by the counsel for the examining creditor on
this examination.

It should be further considered that there was not before the undersigned on this ex-
amination any evidence that as a matter of fact the bankrupt had in the course of any
previous examination answered the same questions which were put to him on this exam-
ination. The court clearly would not be justified in holding that the bankrupt should be
excused from answering a question put to him by a creditor, upon the mere recollection
of the register, as to what had taken place on a previous examination of the bankrupt.
Supposing such previous examination to be before the court on the second examination
of the bankrupt if the position taken by the bankrupt in the present proceeding is correct,
the court would be obliged as each question should be asked to peruse that examination
and inform itself as to all the questions put to and answered by the bankrupt on such
previous examination, and to determine points sometimes nice and doubtful, and requir-
ing for their decision, perhaps, a scrutiny of all the disclosures made by the bankrupt in
the whole course of that previous examination, as to whether the questions on the two
examinations are exactly the same and particularly whether the statements made by the
bankrupt have been full, frank and explicit answers to such questions. The adoption of
such a practice would be liable to lead to abuses and would be virtually a denial of the
rights given to all the creditors of the bankrupt by the twenty-sixth section of the statute,
and an examination so conducted instead of being a privilege to the creditors, would be
alike to the court and to the examining creditors a most embarrassing and tedious labor.

The conduct of the bankrupt in the present case, in withdrawing from the office of the
register, as stated in the foregoing certificate, was a contempt of the court. It has been in
the hope that the bankrupt would recognize the extreme impropriety of his conduct on
that occasion, and again attend before the register
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for examination, that the preparation of the foregoing certificate has been delayed.
Isaac Dayton, Register.

BLATCHFORD, District Judge. I concur In the views of the register and the ques-
tions must be answered.

1 [Reprinted by permission.]
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