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26FED.CAS.—81

UNITED STATES V. MITCHELL.1

[2 Dall. 348; Whart. State Tr. 176.]

TREASON AGAINST THE UNITED STATES—OPPOSING THE EXECUTION OF
LAWS—EVIDENCE OF OVERT ACT.

[1. A combination to suppress the excise officers of the government, and prevent the execution of
an act of congress, accompanied by a display of force consisting of a number of men arrayed in
a military manner, and with arms, and, by acts of violence, for the purpose of compelling an ex-
cise officer to resign his commission, is a levying war, and constitutes treason against the United
States.]

[2. Where it is shown by the evidence of several witnesses that the accused was present and took
part in a treasonable conspiracy, it seems that proof by two or more witnesses that he marched
as a volunteer with arms and in military array, with a party which actually used force to prevent
the execution of an act
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of congress, is sufficient without proof by two witnesses that he was actually present when the
acts of violence were committed.]

Indictment for high treason, by levying war against the United States. It was alleged,
that the prisoner was one of the party that assembled at Couche's Fort, armed; that he
proceeded thence to Gen. Neville's, and assisted at the burning of the general's house;
that he attended with great zeal at the meeting at Bradock's field; and that on the day
prescribed for signing a submission to the government he was intoxicated, refused to sign
himself, and was active in dissuading others from signing. The circumstance of the pris-
oner's being at Couche's was proved by a number of witnesses; his being at Bradock's
field, by one witness and his own confession; but there was only one positive witness to
the fact of his having been at the burning of General Neville's house though a second
witness said “it ran in his head that he had seen him there,” and a third declared that
he had passed him on the march thither. The scope of the testimony as it respected the
general object of the insurrection, and as it particularly applied to the prisoner, will be
found sufficiently stated in the course of the arguments and charge.

The attorney of the district (Rawle) having closed the evidence, proceeded to state the
law, in support of the prosecution. So frequently and fully has the offence of levying war
against the government been defined, that a doubt can hardly be raised upon the subject.
Bangs, it is true, have endeavoured to augment the number, and to perplex the descrip-
tions, of treasons, as an instrument to enlarge their powers, and to oppress their subjects;
but in republics, and, particularly, in the American republic, the crime of treason is natu-
rally reduced to a single head, which divides itself into these constitutional propositions:
1st, levying war against the government; and, 2dly, adhering to its enemies, giving them
aid and comfort:—In other words, exciting internal, or waging external, war, against the
state. The second branch of the crime, thus designated, renders it unlawful and treason-
able for any citizen to adhere to a foreign, public enemy, whether assailing the frontiers,
or penetrating into the heart, of our country. But while such a co-operation endangers the
success and prosperity of the community, the effects of domestic insurrection (which the
first branch of the division contemplates) strike at the root of its existence; and, in free
countries above all, must be prevented, or corrected, by the most vigilant and efficient
sanctions of the law. What constitutes a levying of war however, must be the same, in
technical interpretation, whether committed under a republican, or a regal, form of govern-
ment; since either institution may be assailed and subverted by the same means. Hence
we are enabled, in the first stage of our own experience, to ac-quire precise satisfactory
ideas upon the subject, from the matured experience of another government, which has
employed the same language to describe the offence, and is guided by the same rules of
judicial exposition. By the English authorities, it is uniformly and clearly declared, that
raising a body of men to obtain, by intimidation or violence, the repeal of a law, or to
oppose and prevent by force and terror, the execution of a law, is an act of levying war.
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Doug. 570. Again;—an insurrection with an avowed design to suppress public offices, is
an act of levying war: And, although a bare conspiracy to levy war, may not amount to
that species of treason; yet, if any of the conspirators actually levy war, it is treason in
all the persons that conspired; and in Fost. Crown Law, 218, it is even laid down, that
an assembly armed and arrayed in a warlike manner for a treasonable purpose is bellum
levatum, though not bellum percussum. Those, likewise, who join afterwards, though not
concerned at first in the plot, are as guilty as the original conspirators; for in treason all
are principals; and whenever a lawless meeting is convened, whether it shall be treated as
riot, or treason, will depend on the quo animo. 4 Bl. Comm. 81; 1 Hale, P. C. 133, 134;
Fost. Crown Law, 213, 210, 215. 218; 1 Hawk. P. C. 37; 4 Bl. Comm. 35; 1 Hale, P. C.
440; 8 State Tr. 247; 2 State Tr. 586; 7 Keilw. 19; 3 Inst. 9.

The evidence, unfortunately, leaves no room for excuse, or extenuation, in the appli-
cation of the law to the prisoner's case. The general and avowed object of the conspiracy
at Couche's Fort, was to suppress the offices of excise in the Fourth survey. As an im-
portant measure for that purpose, it was agreed to go to General Neville's house, and
to compel him to surrender his office, and his official papers. Some of the persons who
were at Couche's Fort, went, accordingly, to General Neville's, and terminated a course
of lawless and outrageous proceedings by burning his house. The prisoner is proved by
four witnesses to have been at Couche's Fort; and so far from opposing the expedition to
General Neville's, he offered himself to reconnoitre. Being thus originally combined with
the conspirators, in a treasonable purpose, to levy war, it was unnecessary that the purpose
should be afterwards executed, in order to convict them all of treason, and much less is
it necessary to his conviction, that he should have been present at the burning of General
Neville's house, which was the consummation of their plot, or that the burning should
be proved by two witnesses. But he is, likewise, discovered, by one of the witnesses at
least, within a few rods of the general', at the moment of the conflagration; and he is seen
marching in the cavalcade, which escorted the dead body of their leader, in melancholy
triumph, from the scene of action to Barclay's house. It is not necessary to consider the
meeting at Bradock's field as an independent treason, though the avowed intention was
to attack the garrison at Pittsburgh, and to expel certain public
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officers from the town; but the conduct of the prisoner on that occasion, concurring in
every violent proposition that was made; and his refractory and seditious deportment on
the day prescribed for signing the declaration of submission to the laws; are corroborative
demonstrations of that mala mens, that dark and dreary turbulence of soul, which is re-
gardless of every social, moral, and religious obligation.

PATERSON, Circuit Justice. Before the defence is opened, I wish to direct the at-
tention of the prisoner's counsel to two considerations: 1st Whether the conspiracy to
levy war at Couche's Fort, was not, in legal contemplation, an actual levying of war? 2d.
Whether the proceedings at General Neville's house were not a continuation of the act,
which originated at Couche's Fort? For, several witnesses have proved that the prisoner
was at Couche's Fort, and one positive witness has proved, that he was at Gen. Neville's
house.

The counsel for the prisoner (E. Tilghman & Thomas) premised, that they did not
conceive it to be their duty to shew, that the prisoner was guiltless of any description of
crime against the United States, or the state of Pennsylvania; but they contended, that
he had not committed the crime of high treason; and ought, therefore, to be acquitted
upon the present indictment. The adjudications in England upon the various descriptions
of treason, have been worked, incautiously, into a system, by the destruction of which,
at this day, the government itself would be seriously affected: but even there, the best
judges and the ablest commentators, while they acquiesce in the decisions that have al-
ready taken place, furnish a strong caution against the too easy admission of future cases,
which may seem to have a, parity of reason. Constructive, or interpretative treasons, must
be the dread and scourge of any nation that allows them. 1 Hale, P. C. 132, 259; 4 Bl.
Comm. 85. Take, then, the distinction of treason by levying war, as laid down by the at-
torney of the district, and it is a constructive or interpretative weapon, which is calculated
to annul all distinctions heretofore wisely established in the grades and punishments of
crimes; arid by whose magic power a mob may easily be converted into a conspiracy; and
a riot aggravated into high treason. Such, however, is not the sense which congress has
expressed upon this very subject; for, if a bare opposition to the execution of a law can be
considered as constituting a traiterous offence, as levying war against the government, it
must be equally so, in relation to every other law, as well as In relation to the excise law;
and in relation to the marshall of a court, as much as in relation to the supervisor of a dis-
trict: And yet, in the Penal Code of the United States, the offence of wilfully obstructing,
resisting, or opposing, any officer, in serving, or attempting to serve any process, is consid-
ered and punished merely as a misdemeanor. 1 Swift's Ed. p. 109, § 22. Let it be granted,
that to compel congress to repeal a law, by violence, or intimidation, is treason (and the
English authorities rightly construed, claim no greater concession) it does not follow, that
resisting the execution of a law, or attempting to coerce an officer into the resignation of
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his commission, will amount to the same offence. Let it be granted, also, that an insur-
rection, for the avowed purpose of suppressing all the excise offices in the United States,
may be construed into an act of levying war against the government (and the English au-
thorities speak expressly of the universality of the object, as an essential characteristic of
this species of treason) it does not follow that an attempt to oblige one officer to resign,
or to suppress all the offices in one district, will be a crime of the same denomination. 1
Hale, P. C. 135. Nor can another doctrine, urged in support of the prosecution, be fairly
recognized. It is laid down in all the books, which have been cited, it is admitted by the
attorney general, that a bare conspiracy to levy war, does not amount to treason; but, it is
contended, that if, at any time afterwards, a part of the conspirators should execute the
plot, the whole of them will be involved in the guilt and punishment Thus, no opportu-
nity is left for repentance; the motives which restrain the absentees from attending at the
scene of action, however pure, can furnish no excuse;—and they are doomed to answer
for the conduct of others, which they may, in fact, disapprove, and which they cannot,
in any degree, controul. The state of the evidence, however, renders it unavoidable, that
this ground should be taken; for, unless the proceedings at Couche's Fort and at Gen.
Neville's house can be so combined and interwoven as to form one action, there are not
two witnesses to prove that the prisoner was at the latter place; and the, conduct at the
former, could only amount, under the most rigid construction, to a conspiracy to levy war,
not to an actual levying of war against the government With the necessity for two witness-
es to an overt act of treason, it is not in the power of judges or juries to dispense;—it is a
shield from oppression with which the constitution furnishes the prisoner; and it cannot
be supplied by vague conjectures, founded on the feeble recollection of a witness; nor
by idle declarations of the party himself, in a state of intoxication; a state that does not
justify the perpetration of a crime, but may fairly be supposed to deprive the criminal of a
knowledge of the extent ot his confession. 2 Hawk. P. C. 604, in note. Fost Crown Law,
240; 4 Bl. Comm. 356; [Respublica v. Roberts] 1 Dall. [1 U. S.] 39, 40.

If this view of the law is correct, it will be easy to shew, that its operation upon the
facts, will entitle the prisoner to an acquittal. By the meeting at Bradock's field no

YesWeScan: The FEDERAL CASESYesWeScan: The FEDERAL CASES

55



act of treason was committed; nor was any plan for levying war contrived. The people
assembled there upon a general invitation, founded on tbe calamitous state of the country;
and, though they proposed banishing certain citizens (who were not public officers of the
United States) from Pittsburgh (which cannot surely be deemed treason) they neither ex-
ecuted that project, nor committed any other outrage; but after some menaces, and an idle
parade, dispersed to their respective homes. The prisoner was certainly at Bradock's field;
but no treason being committed there, his attendance is not a foundation for the present
indictment. It may be admitted, likewise, tbat at Bradock's field, he made some vaunting
declarations of a traiterous intention; but a traiterous intention there, is no proof of his
having levied war against the government at another time, and in another place. With
respect to the criminal proceedings at Gen. Neville's house (which after all amount to the
crime of arson, and not of treason) it is agreed that only one positive witness proves the
fact of the prisoner's having been there; but even that witness states, that the prisoner was
alone, at the distance of 30 or 40 rods; and it is not recollected whether he had a gun.
Then it only remains to consider the effect of the prisoner's presence at Couche's Fort;
for, his being seen in a cavalcade on the road for Gen. Neville's, and his conduct on the
day prescribed for signing the submission to government, when he was notoriously drunk,
may prove him to be a very bad man, but will not be sufficient to maintain a charge of
high treason. It does not, then, appear by the testimony of two witnesses, that the meeting
at Couche's Fort was convened for the purpose of accomplishing a compulsory repeal of
the excise laws, or a suppression of the excise offices. The meeting seems to have origi-
nated merely in a wish to consider what it was best to do in the actual state of the country.
On that point a committee was chosen, or rather was self created; and the members de-
termined to send a flag to Gen. Neville. It does not appear with what view the flag was
to be sent; but it will not be presumed, when tbe evidence is silent, to be with a view to
attack tbe general's house, to force a repeal of the excise law, or to compel the officer's
resignation; and even the fact itself is only proved by one witness. Besides, the conduet
of the committee, however culpable, will not be sufficient to involve the whole assembly
in the guilt of treason. It is true, that the prisoner expressed his willingness to reconnoitre
Gen. Neville's house; but this expression, likewise, is only proved by one witness; and
even if it were proved by fifty witnesses, it does not amount to an overt aet of treason
by levying war; nor does it appear that he ever did reconnoitre, or furnish intelligence to
the committee. The proof against Porter [Case No. 16,073] was as strong, and yet he was
acquitted. Upon the whole, if the proceedings at Couche's Fort and Gen. Neville's house,
must be considered as one action, that action must take its colour, quality, and character,
from what was done at the latter place; and as there are not two witneses to the overt act
committed there, it is immaterial what was the conduct of the prisoner at Couche's Fort.
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The perpetration is the gist of the crime; and he only is to be adjudged guilty, who joined
in the actual perpetration.

The attorney general of the United States (Bradford) in reply. It is essential to the secu-
rity, of life, liberty, and property, that the powers of government should exist under some
modification; and under whatever modification they exist, an attempt to defeat or destroy
them, must be treason. If, however, the principles asserted in the course of the prison-
er's defence should prevail, a flagrant attempt to obstruct the legitimate operations of the
government, to prevent the execution of its laws, and to coerce its officers into a derelic-
tion of their trust, must no longer be regarded as high treason; every man engaged in the
administration of the public affairs has erred in, considering the insurrection as any thing
more than a common, contemptible riot; Vigol, who has been convicted, ought to have
been acquitted; and all tbe prisoners committed upon tbe same charge, ought instantly to
be released I But this doctrine and its consequences will not be found compatible with
our constitution; and cannot receive the countenance of a court of justice.

To proceed, however, in a more minute analysis of the defence; it has been argued,
that congress has provided a specific punishment, for the offence of resisting or obstruct-
ing the service of process, obviously distinguishing it from treason; and that it is as much
treason to resist the execution of one law as another; to resist the marshall of a court, as
much as the supervisor of a district. The analogy is, in a great measure, just. In either case,
if the resistance is made by a few persons, in a particular instance, and under the impulse
of a particular interest, the offence would not amount to high treason; but, if, in either
case, there is a general rising of a whole county, to prevent the officer from discharging his
duty in relation to the public at large, the offence is, unquestionably, high treason. Thus
an opposition was lately made to the appointment of a particular judge in Mifflin county,
and he was forcibly driven from the bench; but the offence was prosecuted merely as a
riot, upon this principle of discrimination, that the design was not to prevent the governor
from appointing any judge, but only to displace an unpopular individual.

Again, it has been urged, that the criminal intention must point to the suppression of
all the excise offices in the United States, or it cannot amount to high treason. If it
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is meant by this argument, that the insurgents of Pennsylvania must have contemplated
a march from Georgia to New Hampshire, it is extravagant and absurd: but, in another
view, it is perfectly correct; for, if it was intended that, by their lawless career and example,
congress should be forced into a repeal of the obnoxious law, it necessarily followed, that,
from the same cause, the offices of excise would be suppressed throughout the Union.
That universality of object, which the books require, was inseparable from the nature of
the opposition; for, it was impossible to contemplate the repeal of the excise law in one
survey, or in one state, without effecting it in every survey, and in every state. The truth is,
however, that the insurgents did not entertain a personal dislike for Gen. Neville; but in
every stage of their proceedings, at Couche's Fort, at the general's house, and at Bradock's
field, they were actuated by one single, traiterous, motive, a determination, if practicable,
to frustrate and prevent the execution of the excise law. The whole was one great insur-
rection; and it is immaterial at what point of time, or place, from its commencement to its
termination, any man became an agent in carrying it on. Many persons, indeed, may have
attended innocently at Couche's Fort, as was the case with Porter; but those would not
remain long, after the purpose of the meeting was developed. To render any man crimi-
nal, he must not only have been present, but he must have taken part with the insurgents;
yet, whether he was present at Couche's Fort, on the march to Gen. Neville's, or at the
burning of the general's house, if his intention was traiterous, his offence was treason.
3 Inst. 9. The overt act laid in the indictment (which is drawn from the most approved
precedents) is levying war; and war may be levied, though not actually made. Fost. Crown
Law, 218. It is agreed that this overt act must be proved by two witnesses; but there is
a difference as to what constitutes the act itself. Now, it is manifest from every authority,
that to assemble in a body, armed and arrayed, for some treasonable purpose, is an act of
levying war; this was the ease at Couche's Fort; and the prisoner's active attendance there
is proved by a number of witnesses. It is not required that every witness should have
seen him at the same spot, at the same moment, and in the same act; but if they see him
at the place and time of rendezvous, exhibiting the same species of traiterous conduct, the
law is satisfied. The conspiracy to levy war being effected, all the conspirators are guilty,
though, they did not all attend at Gen. Neville's house. 1 Hale, P. C. 132; Fost. Crown
Law, 213, 215. Besides, the meeting at Bradock's field is a distinct and substantive act of
treason; and the prisoner is proved by four witnesses to have been there. The design of
the meeting, was, avowedly, to oppose the execution of the excise law, to over-awe the
government, to involve others in the guilt of the insurrection, to prevent the punishment
of the delinquents, to banish unpopular individuals from the town, and to attack the garri-
son of Pittsburgh. The hasty declarations of the quo animo, proceeding from the prisoner
himself, ought not to have much weight, were they not to strongly corroborated by other
testimony.

UNITED STATES v. MITCHELL.1UNITED STATES v. MITCHELL.1

88



PATERSON, Circuit Justice (charging jury). The first question to be considered is,
what was the general object of the insurrection? If its object was to suppress the excise
offices, and to prevent the execution of an act of congress, by force and intimidation, the
offence, in legal estimation, is high treason; it is an usurpation of the authority of govern-
ment; it is high treason by levying of war. Taking the testimony in a rational and connected
point of view, this was the object: It was of a general nature, and of national concern.

Let us attend, for a moment, to the evidence. With what view was the attack made
on General Neville's house? Was it to gratify a spirit of revenge against him as a pri-
vate citizen, as an individual? No:—as a private citizen he had been highly respected and
beloved; it was only by becoming a public officer, that he became obnoxious; and it was
on account of his holding the excise office alone, that his house had been assailed, and his
person endangered. On the first day of attack, the insurgents were repulsed; but they ral-
lied, returned with greater force, and fatally succeeded in the second attempt. They were
arrayed in a military manner; they affected the military forms of negotiation by a flag; they
pretended no personal hostility to General Neville; but they insisted on the surrender of
his commission. Can there be a doubt, than, that the object of the insurrection was of a
general and public nature?

The second question to be considered, is—how far was the prisoner traiterously con-
nected with the insurgents? It is proved by four witnesses, that he was at Couche's Fort,
at a great distance from his own home, and that he was armed. One witnessproves, pos-
itively, that he was at the burning of Gen. Neville's house; and another says, “it runs in
his head, that he, also, saw the prisoner there.” On this state of the facts, a difficulty has
been suggested. It is said, that no act of treason was committed at Couche's Fort; and
that, however treasonable the proceedings at Gen. Neville's may have been, there are not
two witnesses, who prove that the prisoner was there. Of the overt act of treason, there
must, undoubtedly, be proof by two witnesses; and, it is equally clear, that the intention
and the act, the will and the deed, must concur; for, a bare conspiracy is not treason. But
let us consider
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the prisoner's conduct in a regular and connected course. He is proved, by, a competent
number of witnesses, to have been at Couche's Fort. At Couche's Fort the conspiracy
was formed, for attacking Gen. Neville's house; and the prisoner was actually passed on
the march thither. Now, in Fost. Crown Law, 218, the very aet of marching is considered
as carrying the traiterous intention into effect; and the jury (who will sometimes find the
most positive testimony, contradicted by circumstances, which carry irresistible conviction
to the mind) will consider how far this aids the doubtful language of tbe second witness,
even as to the fact of the prisoner's being at Gen. Neville's house.

On the personal motives and conduct of the prisoner, it would be superfluous to make
a particular commentary. He was armed, he was a volunteer, he was a party to the various
consultations of the insurgents; and in every scene of the insurrection, from the assembly
at Couche's Fort to the day prescribed for submission to the government, he makes a con-
spicuous appearance. His attendance, armed, at Bradock's field, would of itself amount to
treason, if his design was treasonable.

Upon the whole, whether the conspiracy at Couche's Fort may of itself be deemed
treason; or, the conspiracy there, and the proceedings at Gen. Neville's house, are con-
sidered as one act, (whieh is, perhaps, the tine light to view the subject in) the prisoner
must be pronounced guilty. The consequences are not to weigh with the jury:—it is their
province to do justice; the attribute of mercy is placed by our constitution in other hands.

Verdict—Guilty.
The prisoner was pardoned: and the president afterwards granted a general amnesty

to all the insurgents, who were not objects of depending prosecutions.
1 [This was one of the trials arising out of the so called “Whisky Insurrection,” occur-

ring in Western Pennsylvania in the year 1794. For a full account of the proceedings of
the disaffected parties, see U. S. v. Insurgents, Case No. 15,443.]
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