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UNITED STATES V. THE FIDELITER.
[14 Int. Rev. Rec. 142.]

SHIPPING—REGISTER—FRAUDULENT
SALE—OWNERSHIP—ALASKA PURCHASE.

1. A, an American citizen, purchased a British ship, but
procured the bill of sale to be executed to B, a British
subject, by whom a British register was obtained. A,
afterwards, under a power of attorney from B, made a
bill of sale to C, a Russian subject, but no consideration
was paid by C, and the vessel, from the time of the first
purchase by A, remained in his exclusive possession, and
under his control.

2. After the ratification of the treaty with Russia, A, as
attorney for C, applied for an American register, took
the oath prescribed by the act of 1792, and produced as
further proof that the vessel was the property of a Russian,
a Russian passport. The pretended sale to C was made
for the purpose of giving to the vessel the appearance
of Russian property, and thus enabling her to obtain an
American register. Held, that the oath taken under the act
of 1792 was not a false oath, as the ownership therein
referred to is the legal ownership.

3. The vessel was not the property of a Russian inhabitant
of Alaska, within the meaning of the treaty; she as not
entitled to be registered as American, and the register
was fraudulently obtained for a vessel not entitled to the
benefit thereof.

In admiralty.
Mr. Latimer, U. S. Dist. Atty.
Delos Lake and Milton Andros, for claimant.
HOFFMAN, District Judge. The libel of

information in this case was originally filed in the
district court of the United States for the district of
Oregon. [Case No. 4,756.] Voluminous depositions
were taken, and a decree of forfeiture rendered, the
reasons of which were given by the learned judge
of that court in an elaborate opinion. On appeal to
the circuit court, it was for the first time suggested
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that no seizure of the vessel had been made at the
time the libel of information was filed. The circuit
court therefore held that the district court had no
jurisdiction of the case. [Id. 4,755.] The vessel was
thereupon reseized in this district, and a libel of
information filed in this court. At the hearing of the
cause it was agreed between the advocates for the
respective parties that all the testimony as contained
in the printed copy of the transcripts sent from the
district court for Oregon should be considered in
evidence in the case before this court, and also that all
recitals and statements of the testimony contained in
the opinion of the learned judge for the district court
of Oregon should be received as 1066 if such testimony

had been regularly copied into the transcripts.
The position assumed by the advocates for the

claimants at the hearing before this court differs
essentially from that taken by them before the district
court for Oregon. At the former trial an attempt was
made to cover up the true nature of the transaction
by which the forfeiture is claimed to have accrued,
and the acuteness of the learned judge was exercised
and his ability displayed in stripping it of its various
disguises and exposing its real character. At the
hearing before this court, the facts, as found by the
court at the former trial, were substantially admitted,
but it was contended that they constituted no violation
of the law. To present the point thus raised, only a
brief statement of facts will be necessary, omitting all
details which do not vary the essential character of the
transaction. In June, 1866, the British ship Fideliter
was purchased by one William Kohl, an American
citizen, but the bill of sale was made by his direction to
one John Dutnell, a British subject, who subsequently,
by like direction of Kohl, caused her to be registered
as a British vessel. On the sixth of June, 1867, Kohl,
under an irrevocable power of attorney given him by
Dutnell, executed a bill of sale to one Joseph Lugebil,



a Russian subject, who received the title without the
payment of any consideration therefor, and held the
same in trust for Kohl, to whom he, on the same
day, gave an irrevocable power of attorney, authorizing
him to sell the vessel. On the ratification of the treaty
with Russia, by the terms of which Lugebil became an
American citizen, Kohl applied, as agent for Lugebil,
for a register, and obtained the same from the collector
at Sitka on making oath that Lugebil was the true
and only owner of the vessel, and that no foreigner
was directly or indirectly interested therein, etc., as
required by the act of 1783.

It is not pretended that Lugebil had any interest
in the vessel otherwise than as holding the legal title,
nor can it be denied that the object of the parties in
making the transfer to him was to convert the vessel
into an American bottom, by availing themselves of
the construction given to the treaty by the American
government, under which any vessel owned by a
Russian subject, resident in Alaska, might be admitted
to American registry, irrespective of her previous
nationality. The Russian owner of a British built vessel
thus became entitled to privileges not enjoyed by the
American owner of a similar vessel, and to obtain
this advantage was unquestionably the design of the
parties.

The questions presented, therefore, are—(1) Did
Kohl, in swearing that Lugebil was the true and only
owner of the vessel, swear to what was not true,
inasmuch as Lugebil was merely the legal owner, but
not beneficially interested in her? Act Dec. 31, 1792,
§ 4 [1 Stat. 289]. (2) Was the register “knowingly and
fraudulently obtained for a vessel not entitled to the
benefit thereof”? Act July 18, 1866, § 24 [14 Stat. 184].

At the former trial the counsel for the claimants
seem to have omitted to call the attention of the court
to the fact that the ownership referred to in section
4 of the act of 1792 has been decided to be the



legal, and not the beneficial ownership. The existence
of any direct or indirect interest in a foreigner, by
way of trust, confidence, or otherwise, is provided
against by the succeeding clause, which thus, not
only carries out the policy of the law by excluding
from registry any vessel in which a foreigner has any
interest, legal, or equitable, but seems to imply that
such equitable interests, if held by an American, need
not be disclosed or denied, and that the oath may
be taken by him who by bill of sale or otherwise
has become the holder of the legal title. Weston v.
Penniman [Case No. 17,455]; Hall v. Hudson [Id.
5,935]. If then this had been the ordinary case of an
application for the re-registry of an American vessel,
the statement contained in the oath that Lugebil was
the true and only owner, and that no foreigner was
directly or indirectly interested in the vessel, would
have been literally true according to the legal effect
and meaning of the oath. That the vessel was not
the property of a Russian resident of Alaska, within
the meaning of the treaty is, I think, clear. She was,
therefore, not entitled to an American registry, and
had the facts been known, it would probably have
been withheld. Some further assurance that she was
in reality Russian property than that afforded by taking
the oath prescribed by the act of 1792, might
reasonably have been exacted. But none was required,
and the oath actually taken, though it failed, when
its meaning and effect are understood, to furnish any
guarantee that the vessel was the property of a Russian
within the meaning of the treaty, was nevertheless true,
inasmuch as the formal or legal title was in the person
who was sworn to be the owner.

The libel of information, so far as it claims a
forfeiture on the ground that the oath taken by Kohl
was false, cannot be sustained. But a forfeiture is
also insisted on the ground that the certificate of
registry was knowingly and fraudulently obtained by



Kohl for a vessel not entitled thereto. It has already
been observed that the vessel could not be considered
Russian property within the meaning of the treaty.
Under its provisions, the Russian inhabitants of
Alaska were secured “in the free enjoyment of their
liberty, property and religion.” On the ratification of
the treaty, the revenue officers at Alaska were
instructed that, “every vessel belonging to a recognized
inhabitant will be allowed to exchange her Russian
for American papers, or on production to you of
satisfactory evidence of such ownership, she will be
entitled to American marine papers according with
her tonnage. And, in order to be invested with all
the rights and privileges of an American vessel, she
will 1067 be required to take such papers, and, so

far as practicable, to conform to existing laws and
regulations until congress shall otherwise provide.”
General Instructions, Treasury Department, August
15, 1867. It is evident that the expression “property
of a Russian inhabitant of Alaska,” contained in the
treaty and the words, “vessel belonging to a recognized
inhabitant,” contained in the instructions refer to an
actual and bona fide ownership by a Russian, and not
to a pretended and fictitious appearance of ownership,
created by a sham sale without consideration, or
change of possession, where the pretended vendor
retains exclusive control of the ship. The collector
was instructed to require satisfactory evidence of such
ownership. This, had he been aware of its legal effect
and meaning, he would not have considered as
afforded by the applicant's taking the oath prescribed
by the act of 1792, for that oath, as we have seen,
only refers to the legal or nominal ownership. It did
not furnish any evidence that the vessel was really “the
property” of a Russian, or “belonged” to him within
the meaning of the treaty or of the instructions.

The whole transaction which terminated in the
obtaining of an American register by a vessel not



entitled thereto was a fraud; facilitated, it is true,
by the want of circumspection of the collector, who
neglected to require the production of the “satisfactory
evidence of ownership” as directed by his instructions,
and who accepted as such evidence an oath which
in fact afforded no proof whatever that the vessel
belonged to a Russian in any sense which would
entitle her to an American register. From the time of
his original purchase from Brown, Kohl was the real
owner of the vessel. The procurement of a British
register to Dutnell as owner was therefore a fraud
upon the British navigation laws. The pretended sale
to Lugebil and the obtaining by him of a passport,
reciting that she was “owned by the Russian subject, J.
Lugebil,” was a fraud upon the laws of Russia, if, as is
presumed, vessels owned by foreigners, and in which
Russian subjects have no interest save a nominal one,
created by a fictitious sale, are not entitled to be
registered as Russian vessels. The execution of the bill
of sale to Lugebil was also a fraud upon the laws of
the United States, for it was designed to give to the
vessel the false and colorable semblance of Russian
property, and thus obtain privileges to which that
species of property was entitled under the treaty, when,
in truth, she was not Russian property in any sense
that would entitle her to an American register, and
was owned, possessed, and controlled by an American
citizen. The oath taken by Kohl was not strictly a
false oath; but the execution of the bill of sale to
Lugebil with intent to create a false appearance of
Russian ownership of the vessel within the provisions
of the treaty; the omission to disclose to the collector
the real circumstances; the production to him of a
passport which asserted her to be owned by a Russian
subject, and therefore a Russian national vessel, which
passport could only have been obtained in fraud of the
Russian laws, and all this with the intent to impose the
vessel upon the collector as Russian property within



the meaning of the treaty, constitute, in my opinion, a
clear case where a certificate of American registry has
been fraudulently and knowingly obtained for a vessel
not entitled thereto.

It has been held by the supreme court of the United
States that a conveyance though made for the avowed
purpose of transferring an interest so as to give the
United States courts jurisdiction as of a suit between
citizens of different states will accomplish that purpose
if the interest be really transferred. But a canveyance
without consideration, with a distinct understanding
that the grantors are to retain all their real interest,
and that the deed is to have no other effect than to
give jurisdiction to the court, is to be treated as a
fraud upon the court. Smith v. Kemeschen, 7 How.
[48 U. S.] 216; Barney v. Baltimore City, 6 Wall.
[73 U. S.] 288, and cases cited. If, then, the transfer
to a merely “nominal and colorable” grantee, for the
purpose of enabling him to sue in the United States
courts is considered a fraud upon the court, although
the object of the parties is not reprehensible, and the
desired result would have been attained if the interest
had really been transferred, how much more must
the transfer in this case be held to be a fraud upon
the laws of the United States, since it was not only
made without consideration to a merely nominal and
colorable vendee, but the object of the sale was to give
to a vessel the false appearance of Russian property,
and thereby induce the United States authorities to
admit her to privileges to which she was not entitled.

A decree of forfeiture must be entered.
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