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SMITH V. THE UTICA.
[4 Betts, D. C. MS. 41.] District Court, S. D. New

York. Feb. 16, 1844.

SEAMEN—WAGES—FORFEITURE—FAILURE TO
REPORT ON BOARD—COMPETENCY OF
WITNESS.

[1. A seaman failing and refusing, when specially requested,
to render himself on board pursuant to his contract, and
only attempting to do so when the ship is in the act of
casting off, thereby forfeits his wages for the voyage. He
does not, however, forfeit his trunk and contents; and, the
same having been left on board, and part of the contents
lost or purloined, the ship is liable for the value thereof.]

[2. The seaman is a competent witness ex necessitate rei to
prove the contents of the trunk when delivered on board.]

[This was a libel by Charles Smith against the ship
Utica for wages, and to recover the value of property
alleged to have been lost or stolen while in custody of
the ship.]

BETTS, District Judge. This cause having been
heard upon the pleadings and proofs, and the premises
being considered, and it appearing to the court that
the preponderance of evidence is that the libellant did
not render himself on board the ship (pursuant to his
agreement, but neglected and refused, when specially
required so to do. and only attempted to go on board
when the ship was in the act of casting off and getting
under way, although he well knew she had been, and
then was, detained and waiting for her crew to come
on board, it is therefore considered by the court that
the libellant has thereby forfeited and lost all right to
wages under the shipping articles and his said contract,
during the voyage of the said vessel. And it appearing
to the court that the libellant put his chest or trunk
on board the said vessel at the time of the contract,
containing wearing apparel and other articles of value,
and that the same has not been returned in full to
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him, but that portions of the contents thereof have
been purloined or lost on board the said vessel; and it
being considered by the court that the libellant has not
forfeited the said property, and that the said ship is
liable to him in this action for the value thereof; and it
being further considered by the court that the libellant
is a competent witness ex necessitate rei to prove
the contents of the said chest or trunk at the time
it was delivered, and left on board the said ship,—it
is therefore ordered and adjudged that the libellant
recover in this case the value of the articles left by him
on board said ship, and not redelivered and restored to
him on her return to this port, and that it be referred
to the clerk to ascertain and compute such value, and
that on such reference the testimony taken and used
on the hearing of the cause, and such other testimony
as either party may offer and produce, that is pertinent
and admissible, be received by the clerk. And it is
further ordered that the question of costs be reserved
until the coming in of the clerk's report.
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