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EX PARTE SMITH.

[Hempst. 201.]1

MUNICIPAL CORPORATIONS—CRIMINAL
JURISDICTION AND COGNIZANCE—POWERS OF
MAYOR.

1. The act incorporating the city of Little Rock delegates no
power to punish for offences provided for by the general
laws of the country.

2. An ordinance, imposing a fine for an assault, committed in
the limits of the city, is void.

3. The mayor may exercise the same powers as to criminal
matters as a justice of the peace.

Before JOHNSON, ESKRIDGE, and CROSS, JJ.
OPINION OF THE COURT. The body of John

Smith is brought before this court on a writ of habeas
corpus, the return of which shows that he is held in
custody by the town constable under a warrant issued
by the mayor of the town of Little Rock, reciting
that “whereas John Smith, on the——day of July, inst.,
before me, Mathew Cunningham, mayor of the town
of Little Rock, was convicted of having committed an
assault on the body of John H. Walker, within the
limits of said town, in violation of the ordinances,
and fined by me in the sum of thirty dollars, for said
offence, and also the costs of 373 prosecution, and

commanding the said constable to take the said John
Smith, if to be found within the town of Little Rock,
and unless he shall pay the aforesaid fine and costs,
to deliver him to the keeper of the common jail of the
county of Pulaski, who is commanded to receive into
his custody the said John Smith, and him safely keep
until he shall pay said fine of thirty dollars and the
costs aforesaid.” The motion to discharge involves two
questions: First, as to the power delegated to the mayor
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and town council by the act of incorporation; and
second, as to the powers of the mayor unconnected
with the council.

By an act, passed at the last session of the
legislature, entitled, “An act for the incorporation of
the town of Little Rock, and for other purposes,”
various powers are delegated to the mayor and town
council, when organized according to its provisions.
They are constituted a legislative body for the town,
and may enact ordinances to preserve its health, to
remove nuisances, provide night-watches, erect market
houses, make such by-laws as they may deem proper
for the suppression of vice and immorality, and enforce
the same, and do all such matters and things for the
well-being and good police of said town, as are not
inconsistent with existing laws. These are the principal
powers given to the mayor and town council in their
legislative capacity, none of which expressly authorize
the making of ordinances or by-laws on the subject
of assaults. If such a power be given at all, it is
by implication. The power to make by-laws for the
suppression of vice and immorality, as well as that to
do all things necessary for the well-being and good
police of the town, would seem to embrace almost
every species of crime; but no one would contend that
the mayor and town council could, under these general
grants of power, make ordinances and by-laws on the
subject of murder, or other felonies. The most rational
construction, then, to be given to terms so indefinite
and apparently comprehensive is, that the legislature
intended to confer no power to make ordinances and
by-laws in relation to matters already provided for
by the general laws of the country. It may be said,
that if the mayor and town be thus restricted in their
sphere of action as a legislative body, the object of
incorporation will never be attained. This, however,
would be an unjust conclusion, as ample power is
given, although not to the mayor and town council,



in the exercise of which, offences of every grade may
receive their appropriate punishments.

Is it to be found in the enumeration of powers
delegated to the mayor, unconnected with the council,
which will now be considered, and forms the second
question involved in the motion to discharge? The
moment the mayor is regularly installed into office,
he is declared, by the act of incorporation, to be a
conservator of the peace, and not only empowered, but
actually required to do and execute all such matters
and things within the limits of the town, as justices
of the peace for the territory may and can lawfully do.
In an examination, therefore, of his powers and duties,
it would be necessary to ascertain those of a justice
of the peace, as regulated and defined by the laws of
the territory. Acting in that character, he might issue
a warrant, upon proper information, for the arrest of
any person charged with felony, and upon examination
bind over for further trial, or commit to prison. In case
of assault and battery, or breach of the peace in his
presence, or upon the oath of a creditable person, he
can cause the offender to be brought before him, and
upon confession or the verdict of guilty, by a jury of
twelve men, impose a fine of not less than five nor
more than twenty dollars. He may cause recognizances
to be entered into in certain cases for keeping the
peace, and issue warrants for the apprehension of
vagrants. The duty is likewise imposed upon him to
execute the laws and ordinances of the council, and
see that they be faithfully observed.

Entertaining the opinion, that no power has been
delegated to the mayor and town council in their
legislative capacity to make ordinances and by-laws on
the subject of offences, for the punishment of which
the general laws of the country provide, it follows
that the ordinance imposing a fine of thirty dollars
for an assault is void, and that Smith, who has been
fined and committed for its violation, is improperly in



custody. The imprisonment would have been equally
unauthorized, if the mayor had acted in the matter
as a justice of the peace, there being no power given
in such cases to impose a fine of thirty dollars. The
prisoner, therefore, must be discharged.

Discharged accordingly.
1 [Reported by Samuel H. Hempstead, Esq.]
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