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IN RE SIMS.

[19 N. B. R. 57.]1

BANKRUPTCY—MORTGAGE—GOOD
FAITH—ACTUAL VALUE.

When a bankrupt, within two months prior to the
commencement of proceedings, had mortgaged his stock
of goods, it being understood before the mortgage was
executed that the consideration he received from the
mortgagee should be paid to and accepted by a creditor
then pressing the payment of a debt past due, for the
same sum at which he received it, the mortgagee and the
creditor being present and active in the negotiation with
the bankrupt, the 182 onus of showing “good faith” and
“actual value” within the meaning of section 5128, Rev. St.,
will be upon the mortgagee, before he will be allowed to
enforce his mortgage.

This cause came before the court upon the petition
of the assignee for direction as to the distribution of
the proceeds of the sale of certain property belonging
to the estate and claimed to be covered by a chattel
mortgage held by James Monaghan. It was referred to
the register in charge to take proofs to be certified into
court with his opinion thereon. On the 24th, day of
June, 1876, [Stephen] Sims gave to Monaghan four
notes of five hundred dollars each, payable at 6, 12, 18,
and 24 months, to secure the payment of which Sims
gave Monaghan two mortgages, one on four and four-
tenths acres of land in New Boston, and the other on
his entire stock of merchandise, fixtures, furniture, etc.,
then in the store occupied by him. The last mortgage
gave the mortgagee the right to take all the mortgaged
property into his possession at any time when he
should deem himself insecure. The consideration of
these four notes—to secure the payment of which the
two mortgages were given—was four hundred shares
of the stock of the New York Silver Co. These notes

Case No. 12,889.Case No. 12,889.



and mortgages were executed at New Boston, the place
where Sims was carrying on business as a country
merchant. The circumstances under which they were
executed were these: Mr. McCarthy, of the firm of
McCarthy, Roney & Giles, accompanied by Monaghan,
had come on the day of their execution to New Boston
for the purpose of collecting or securing a claim of
over two thousand dollars, some time past due, which
the firm of McCarthy, Roney & Giles held against
Sims. McCarthy states that he regarded the claim
as a “dubious” one, and that he invited Monaghan
to accompany him because he was conversant with
legal forms. The negotiations which followed at New
Boston were participated in by McCarthy, Sims, and
Monaghan; and it resulted in the transfer by Monaghan
to Sims of four hundred shares of the stock of the
New York Silver Co., for which Sims gave his four
notes of five hundred dollars-two thousand
dollars,—secured by the mortgages above mentioned,
and the taking by Mr. McCarthy of the silver stock
in full payment of Sims' debt to McCarthy, Roney &
Giles. The concurrence of all three—Sims, McCarthy,
and Monaghan—was necessary to the completion of
the transaction. The mortgaged property remained in
the possession of Sims until, in consequence of the
bankruptcy proceedings which were commenced on
the 11th of July following, they came into the hands
of the assignee, who was appointed on the 23d of
November following, and, as stated in the petition of
the assignee, which is the subject of this reference, was
sold on the 13th, 14th, and 15th days of March, 1877.
[See Case No. 12,888.]

H. E. Burt, assignee, in pro. per.
John Atkinson, for Monaghan.
By HOVEY M. CLARKE, Register:
The question is whether the mortgage to Monaghan

was executed to secure the payment of a “loan of actual
value, made in good faith,” or whether it was executed



to secure the payment of an existing indebtedness
owing by Sims to McCarthy, Roney & Giles, and in
violation of the provisions of sections 5128, 5129—one
or both—of the Revised Statutes. That Sims was
insolvent on the 26th of June, 1876, and that this
insolvency was known to McCarthy, is established by
the testimony. If the mortgages which were given to
Monaghan for nearly the full amount of the debt of
Sims to McCarthy, Roney & Giles had been given
directly to them, the transaction would have been so
clearly in violation of the provisions of the bankrupt
act [of 1867 (14 Stat. 517)] that it is not probable
that any attempt would have been made to sustain
it. It is the interpolation of a sale of silver stock for
two thousand dollars for notes and mortgages having
6, 12,18, and 24 months to run; Monaghan, a third
party, being the vendor of the stock, and the mortgagee
of the debtor's property, which is relied upon to take
the transaction out of the provisions of the bankrupt
act and thus render valid in the hands of Monaghan
that which would have been void in the hands of
the creditors. But it seems to me that the negotiations
conducted between these three parties were essentially
one; that every fact which was known to McCarthy,
and which, because known to him, would bring the
transaction within the inhibition of the bankrupt act,
was also known to Monaghan; that Monaghan was
there in the service of McCarthy, employed by him
with express reference to the exigencies of the
occasion, where a creditor is seeking to collect or
secure a debt due to him by an insolvent debtor; that
nothing appeared at the time, or in the testimony taken
on this reference, to establish the “good faith” required
by section 5128 of the transaction between Monaghan
and Sims, essential to which, as it seems to me, was
“actual value” in the subject of the traffic between
them. The circumstances, indeed, did not require any
consideration by Sims of the value of the silver stock;



for the taking of it by McCarthy at one thousand
dollars was a part of the negotiations by which Sims
was to take it of Monaghan. In short, it seems clear
to me that this transaction was such that Monaghan
cannot claim rights under it severed from or apart
from the consideration of the purposes and liabilities
of McCarthy in it. .1 deem it sufficient to rest my
opinion on the principle that the onus of showing,
within the meaning of section 5128, “good faith” and
of the “actual value” of that which passed first from
Monaghan to Sims and from Sims to McCarthy is
upon any party who 183 seeks, upon such a transaction

as this is shown to be, to take the bankrupt's property
out of the fund for distribution to the general
creditors; and that, so far from such good faith being
shown, all the testimony in the case tends in the
opposite direction, and to show that it was a scheme
devised by McCarthy and Monaghan on their way to
and while at New Boston to obtain a lien upon all of
Sims' property to secure the debt due to McCarthy,
Roney & Giles, and at the same time evade the
inhibition of the bankrupt act It is by no means
necessary, in order to reach the conclusion that this
transaction cannot be supported, to affirm that any
such tripartite agreement, even when it is clear that
each part depends upon the others, and that the
payment of a past-due debt by an insolvent is the result
attained, that such transaction is a violation of the
bankrupt act; but I think it may properly be held that
the good faith of it must be affirmatively shown, and
that essential to such a showing is satisfactory evidence
of value in that which passes from the third party to
the debtor, and from him to the creditor; and it entirely
begs the question here raised to say that the creditor's
receipt is evidence of such value.

I am therefore of opinion that no part of the money
in the hands of the assignee, derived from the sale of
the mortgaged property, should be paid to Monaghan.



June 10, 1878. The certificate was argued, and on
the 24th of June THE COURT (BROWN, District
Judge) directed an order to be entered approving the
opinion of the register and confirming his report.

1 [Reprinted by permission.]
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