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IN RE SIME ET AL.

[3 Sawy. 305;1 12 N. B. R. 315.]

BANKRUPTCY—NEGOTIABLE PAPER—PURCHASER
FOR VALUE.

1. After the bankruptcy of the maker his certificates of deposit
are dishonored paper, and after they have been proved as
claims against his estate no longer possess the qualities of
negotiable paper.

2. Such claims are not entitled to the protection allowed
by law to negotiable instruments, but stand on the same
footing as a claim proved for an open account.

3. A person who takes an assignment of a claim proved in
bankruptcy, as security for an antecedent liability from him
in whose name the claim is proved, and who is apparently,
though not really, the owner thereof, is not a purchaser for
value and cannot hold the claim against the true owner.
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Petition of Sol. A. Sharp for an order restraining
the trustee, P. J. White, from paying certain moneys
in his hands to one Wm. T. Garratt, and directing
the payment of said moneys to the petitioner. The
material facts are as follows: John Sime & Co. were
bankers, and on the first day of November, 1871, filed
a petition and were adjudged bankrupts. At the time
of the failure, Wm. R. Briggs was the holder of two
certificates of deposit issued to him by Sime & Co.
of the usual form payable to himself or his order
on return of the certificate properly indorsed, one for
$4,000 and the other for $3,500. At the same time the
petitioner, Sharp, had a balance on an open deposit
account to his credit of $1,413.92. Prior to the said
first of November, two suits had been commenced and
were still pending, one against John N. Risdon, and
the other against Risdon & Coffee, the plaintiff in each
being one Smith, who sued as assignee of John Sime
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& Co. and for their use and benefit. In these suits
the property of John N. Risdon had been attached and
released upon an undertaking executed by William
Ware and the respondent Garratt. Garratt had also
paid out for Risdon $3,200 on a note. Before executing
the undertaking Garratt obtained from Risdon a
conveyance of certain real property on Bush street as
security for the money paid, and against his liability on
the undertaking.

In this state of affairs, an agreement was made
between Briggs, Sharp and Risdon on the same day
(November 1), whereby it was agreed between them
that Sharp and Briggs should assign their claims
against Sime & Co. to Risdon; that Risdon should
execute notes for sixty per cent of their amount, the
notes to be indorsed by Ware; that the certificates
of Briggs, and the account of Sharp, when indorsed
and assigned, should be placed in the hands of R.
H. Lloyd, and the notes in the hands of John R.
Jarboe; and that in the event Risdon was able to
use these claims as a setoff in the before mentioned
suits, then Lloyd was to deliver the certificates and
account to Risdon, and Jarboo the notes to Briggs and
Sharp. If the claims were not used as a setoff, then
the notes were to be given up by Jarboe to Risdon,
and the claims to Briggs and Sharp, by Lloyd. At
the time of making the agreement it was supposed
that Sime & Co. would go into bankruptcy, and it
was uncertain whether the claims would be assigned
before the filing of their petition so that they could
be used as set-offs. In pursuance of this agreement
Sharp made a written assignment of his account to
Risdon, and Briggs indorsed his certificates; the notes
were executed and placed in the hands of Jarboe and
the claims in the hands of Lloyd. Briggs' indorsement
was as follows: “Without recourse, W. R. Briggs.” The
assignments from Briggs and Sharp to Risdon were
made after the petition was filed. On the ninth of



December, 1871, Lloyd made out formal proofs of
these claims in his hands, which were sworn to by
Risdon. They were then left in the hands of register
Bates, Mr. Lloyd stating to the register, that he was
acting for other parties in the matter, and claimed a
right to control the claims. Subsequently the claims got
into the hands of the trustee White, and on the twelfth
of September, 1872, into those of register Clarke.
Prior to this no file mark appears on the claims.
Attached to the proof is a copy of Sharp's account
with the written assignment and the original certificates
of Briggs indorsed in blank as aforesaid. So that on
their face the claims appeared to be Risdon's. On each
proof over the date of October 21, 1872, is a statement
signed by the trustees to the effect that the claim
is allowed, but that they think the assignment was
made after the petition was filed, and that the claims
cannot be used by Risdon as a setoff. On November
21, 1872, Risdon, by an assignment filed with register
Clarke, assigned both claims to the respondent, Wm.
T. Garratt, as security, in addition to the real property
before conveyed, for the liability on the undertaking
and the money paid as aforesaid. No new or present
consideration was paid by Garratt for the assignment.
When the agreement was made it was supposed the
Sime & Co.'s estate would pay about twenty-five cents
on the dollar. Afterwards by an advance in stocks the
estate became able to pay dollar for dollar. The suits
against Risdon went to judgment without the claims
being used as setoffs; ever since the trustee and his
attorney have refused their assent to the allowance
of them as a setoff in the bankruptcy matter. Before
the filing of the present petition Briggs assigned his
interest in the claims to the petitioner, Sharp.

Sharp & Lloyd and Walter H. Tompkins, for
petitioner.

M. M. Estee, for respondent.



HILLYER, District Judge. Upon the facts it is
plain that Risdon never has become, and he never
can become, the true owner of these claims, under
the agreement between him and Sharp and Briggs.
Because he never did, and he never can, use them as
a setoff to the demand of Sime & Co. against him.
The construction sought to be put upon the agreement
by counsel for Garratt, that it was the intention of
the parties to transfer the absolute title to Risdon
subject only to a right on his part to return the claims
and receive the notes, if he could not use them as
a setoff, is not the true one. This is evident from
the fact that Sharp and Briggs, by the terms of the
agreement never could become entitled to a delivery
of the notes to them until the claims were used as
setoffs. The agreement must all be construed together;
and so taken, the use of the claims as a setoff was the
thing upon which the right of Risdon to the claims,
and of Sharp and Briggs to the notes, hinged. 149 So

far; then, as the parties to the agreement are concerned
the property in these claims never was in Risdon. His
assignment of them, under the circumstances, was a
fraudulent act, and the only question in this case upon
which I have felt any hesitation is, whether Garratt got
them under such circumstances as to debar the true
owners from asserting their title against him.

But little need be said in answer to that portion
of respondent's argument which went upon the
assumption that the two certificates of deposit were
negotiable instruments, and came into Garratt's hands
as indorsee without notice of any of the facts
impeaching Risdon's title. For, after the bankruptcy
of the maker, they were dishonored paper, and, after
they were proved and filed as claims in the bankruptcy
court, they no longer had the qualities of negotiable
paper. The claims, as such, were neither transferable
by delivery nor indorsement; they could still be
assigned but not delivered or taken from the files.



It is surely a complete misnomer to call such claims
negotiable paper. The claim, then, which embraces the
certificates, stands on the same footing as the one
proved for the open account. These claims must be
treated as personal property, and as not entitled to the
immunities and protection allowed by law to negotiable
instruments.

The general rule of the common law is that no one
can give a better title to personal property than he has
himself. Murray v. Lardner, 2 Wall [69 U. S.] 110.
It is said in Root v. French, 13 Wend. 570, that one
exception to this rule which will give a third person a
better title and a superior equity to the true owner, is
made in favor of a third person who has given value
for the property or incurred some responsibility upon
the credit of it, and without notice of the fraud.

Garratt claims that he is a purchaser for value
without notice of the fraud. Is he? It has been held
that “a person who takes a bill which upon the face
of it was dishonored, cannot be allowed to claim
the privileges which belong to a bona fide holder
without notice. If he chooses to receive it under
such circumstances, he takes it with all the infirmities
belonging to it; and is in no better condition than the
person from whom he received it.” Andrews v. Pond,
13 Pet. [38 U. S.] 65. And again: “A note overdue or
a bill dishonored is a circumstance of suspicion to put
those dealing for it afterwards on their guard, and in
whose hands it is open to the same defenses that it
was in the hands of the holder when it fell due. After
maturity such paper cannot be negotiable in the due
course of trade, although still assignable.” Fowler v.
Brantley, 14 Pet. [39 U. S.] 318. If this is true of notes
and bills which pass by delivery, a fortiori it must be
so of claims, like those in the present case, assigned
after the bankruptcy of the maker and actually proved
up and filed in the bankruptcy proceedings. Nor can
the fact that the claims were proved up in the name of



Risdon be regarded as any higher evidence of title in
him than would his possession of the assigned account
and the indorsed certificates had the claims not been
proved and filed.

If it is prima facie evidence of title it is not
conclusive against the true owner. Possession, says the
supreme court of California of personal property is
only prima facie evidence of ownership, and never
prevails against the true owner, except with reference
to negotiable, instruments and whatever comes under
the general denomination of currency. The principle
that no one can be divested of his property without
his consent, and the maxim that no one can transfer a
better title than he has himself, control all questions
arising as to property, of which a transfer is attempted,
with the exception stated. Wright v. Solomon, 19 Cal.
64. Wet more v. San Francisco, 44 Cal. 294, cited
by respondents, is not against this, because there the
assignor of the demand against the city was the true
owner of it, and assigned it absolutely. Here, Risdon
was not the owner, and, under the general rule, could
convey no better title than he had.

But is Garratt a purchaser for value? Whether in
the case of the transfer of a negotiable instrument
as security for a pre-existing debt, the transferee is a
holder for value so as to cut off equities between the
antecedent parties, is a very unsettled question. The
tendency of the supreme court of the United States
seems to be towards holding that the transferee under
such circumstances takes the paper clear of equities
of which he had no notice. Swift v. Tyson, 16 Pet.
[41 U. S.] 1; and Goodman v. Simonds, 20 How.
[61 U. S.] 343. But this, if ever it is done, will be
on account of the favor with which the commercial
law regards negotiable paper from a desire to make
its circulation as safe and untrammelled as possible.
The same reason, however, does not apply to this case,
and unless the respondent gave value, incurred some



responsibility, parted with something, on the credit of
the assignment, he can have no equity superior or
equal to that of the true owners.

But Garratt has parted with nothing on the faith or
credit of Risdon's assignment, and will be in no respect
worse off, if these claims are returned to the true
owner, than he was before they were assigned to him.
The assignment of the claims to Garratt as a security
for pre-existing debts and liabilities does not constitute
him a “purchaser for value” according to the legal
import of that term, nor enable him to invoke the rule,
that where one of two innocent parties must suffer,
from the fraud of a third person, he shall suffer who
by some act of his has put it in the power of the third
person to commit the fraud. On the other hand, these
claims represent so much coin deposited by 150 Sharp

and Briggs with Sime & Co., and hitherto they have
received nothing for them. The notes in Jarboe's hands
are not, and as we have seen, they cannot, under
the agreement, become available to them. So that, if
the respondent were to succeed, he would get some
$10,000, for which he had actually given nothing. Or
Risdon himself would get it in case this additional
security was not needed to make Garratt whole on
the liabilities he has incurred for Risdon. Such a
result is repugnant alike to law and equity. In addition
to this, the testimony of Garratt leaves little doubt
in my mind that he took the assignment with full
knowledge of the true state of Risdon's title. I rest the
decision, however, upon the ground that Garratt is not
a purchaser for value, and cannot, therefore, hold these
claims against the true owner, whom I find to be the
petitioner.

There must be a decree for the petitioner as prayed,
with costs.

On appeal, Sawyer, Circuit Judge, affirmed the
decree of the district court. [Case No. 12,860.]



1 [Reported by L. S. B. Sawyer, Esq., and here
reprinted by permission.]

2 [Affirmed by circuit court in Case No. 12,860.]
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