
Circuit Court, D. Oregon. Feb. 10, 1874.

45

SHUFFLETON V. NELSON.

[2 Sawy. 540.]1

ADVERSE POSSESSION—BURDEN OF
PROOF—COLOR OF TITLE—TACKING—OREGON
DONATION ACT.

1. Twenty years continuous adverse possession of real
property is a bar to an action by the 46 owner to recover
the possession; but the burden of proof is upon the party
alleging such a possession.

2. Whether an adverse possession is proven in a particular
case is a question of fact for the jury, under the
instructions of the court, as to what constitutes adverse
possession.

3. The possession of the occupant of a lot in Coffin's addition
to Portland was not adverse to the title of Coffin prior to
the passage of the donation act, because the legal title of
the latter did not accrue until that time.

4. The purchaser of a lot in the addition aforesaid from Coffin
and Lownsdale, by a quit-claim deed of June 25, 1850,
with a covenant to convey the legal title to said purchaser
when the same should be acquired from the United States,
did not hold the same in subordination to said Coffin's
title under the donation act after the passage of the same,
but the conditions of said sale being performed, so far
as said purchaser was concerned, thereafter his possession
might become adverse to said Coffin's, and in the absence
of proof to the contrary, should be presumed to be so.

5. An adverse possession to be a bar to an action to recover
the possession by the owner of the legal title must be
continuous for twenty years: and several successive but
unconnected disseizins or adverse possessions, though
amounting in the aggregate to twenty years, cannot be
tacked together to make such a continuous possession.

6. Where there are several successive adverse occupants
of real property, the last one may tack the possession
of his predecessors to his, so as to make a continuous
adverse possession for twenty years, provided there is
a privity of possession between such occupants; and in
case of an actual adverse possession, such privity arises

Case No. 12,822.Case No. 12,822.



from a parol bargain and sale of the possession of the
premises, followed by delivery thereof, as well as by a
formal conveyance from one occupant to the other.

[Cited in Sherin v. Brackett, 36 Minn. 154, 30 N. W. 552;
Vance v. Wood (Or.) 29 Pac. 75.]

7. Color of title or entry under a formal deed is only a
necessary element of adverse possession, where such
possession as to part of the premises claimed is merely
constructive and not actual.

This action was commenced October 27, 1871,
to recover the possession of lot one, in block one
hundred and eighteen, in the city of Portland, and was
tried before a jury, upon the defense that neither the
plaintiff [H. A. Shuffleton], his ancestor, predecessor
or grantor was seised or possessed of the premises
in question, within twenty years before the
commencement of this action. Code Or. 141. The
plaintiff duly deraigned title from Stephen Coffin,
the donee of a tract including the premises, under
the donation act of September 27, 1850, by virtue
of a settlement commenced before that date. The
defendant [Robert Nelson] gave evidence tending to
prove that Chapman purchased the premises of Coffin
and Lownsdale on June 25, 1850; that in 1851
Chapman sold to Caruthers, who occupied until 1853,
when the latter sold to Kellogg; that Kellogg fenced
and occupied until 1862, when he sold to the
defendant, who improved and occupied the same
down to the commencement of the action. To prove
these successive sales and transfers of the possession
of the lot, the defendant gave in evidence certain
writings purporting to be the deeds of the several
vendors to their vendees, which were not executed so
as to entitle them to the force and effect of deeds. The
defendant also gave oral evidence tending to prove
the sale from Chapman to Caruthers, and from the
latter to Kellogg; and also the sale from Kellogg to the
defendant in 1862; and that at each of such alleged
sales the purchaser obtained the possession of the lot



from the prior occupant for a valuable consideration,
with the intent to thereby acquire whatever right such
occupant had in or to the premises, and so occupied
it. Coffin, the donee, testified that he was in the
possession of the donation claim of two hundred and
forty acres, which includes this lot from August, 1850,
to the date of the patent to him in 1861, but was not
in the actual possession of this lot from the time of the
sale to Chapman—June 25, 1850.

John W. Whalley, for plaintiff.
Walter W. Thayer, for defendant.
DEADY, District Judge (charging jury) Gentlemen

of the Jury: It is admitted that the legal title to the
premises in controversy is in the plaintiff. Stephen
Coffin, the donee of the United States, was seized in
fee of his donation claim, inclusive of this lot, under
the donation act of September 27, 1850, from the date
thereof—his settlement having been in fact commenced
before that date—and the plaintiff shows a good paper
title under him.

The defense is, that, notwithstanding the plaintiff
and those under whom he claims have had the legal
title since September 27, 1850, yet the plaintiff is
barred of his right of entry, and therefore cannot
maintain this action, because neither he nor they have
been seized or possessed of the premises within the
twenty years next before the commencement of this
action—October 27, 1871. In other words, the
defendant maintains that he and those in priority
with him have been in the adverse possession of the
premises for a period of twenty years prior to the
commencement of this action.

The possession of the defendant and those in
privity with him to constitute a bar to the plaintiff's
right of entry must have been actual, exclusive,
notorious and adverse, or hostile to the title of Coffin,
or, in other words, it must have been continuously
held during the period of twenty years with a manifest



intent to claim the land occupied as against Coffin, and
those claiming under him. 2 Washb. Real Prop. p. 489.

The burden of proof to show the possession to
be adverse is upon the party who alleges it—the
defendant. Whether or not the proof shows an adverse
possession in this case is a question for you to
determine, under the instructions of the court as to
what constitutes such a possession. 2 Washb. Real
Prop. p. 490.

The possession of Chapman prior to September
47 27, 1850, was not adverse to the plaintiff's title,

because the legal title of his grantor, Coffin, did not
accrue until that time. The statute of limitations did
not commence to run against Coffin until the legal title
had passed to him from the United States, by virtue of
his settlement under the donation act. Doswell v. De
La Lanza, 20 How. [61 U. S.] 32; Gibson v. Choteau,
13 Wall. [80 U. S.] 99. Neither did Chapman hold
the possession of the lot in subordination to any right
or title in Coffin prior or subsequent to the passage of
the donation act, by reason of his entering under the
deed to him from Coffin and Lownsdale, of June 25,
1850. Under that deed Chapman took the possession
of the lot with a covenant upon the part of Coffin and
Lownsdale to convey to him the legal title when they
or either of them obtained it from the United States.
The conditions of the sale were performed so far as
Chapman was concerned, and from September 27,
1850, he was entitled in equity to a conveyance of the
legal title from Coffin. Thereafter his possession might
become adverse to that of Coffin's, and in the absence
of any proof to the contrary, should be presumed to be
so. Stark v. Starr [Case No. 13,307].

It is not seriously questioned, upon this view of the
law, but that the defendant has been in the adverse
possession of the premises since the date of his entry
in 1862, and that Kellogg, Caruthers and Chapman
were also in such possession during the several



periods of their occupancy, since September 27, 1850;
but the plaintiff insists that there is no privity of
possession shown between the defendant and these
parties, so as to make twenty years of continuous
adverse possession in favor of the defendant.

Upon this point the law is, that the adverse
possession of the defendant, to constitute a bar to the
plaintiff's right, must be continuous. Several successive
but unconnected disseizins or adverse possessions,
though amounting in the aggregate to twenty years,
cannot be tacked together to make a continuous
possession for that period in favor of the last occupant.
For instance, if A. enters upon the land of another
and holds it adversely to him for ten years, and then
abandons or disposes of his possession in some way,
and thereupon B. enters upon the same premises and
holds them adversely to the owner for another period
of ten years, but without any privity of contract or
estate with A., and as a stranger to him, he cannot tack
A.'s possession to his, and thereby make a continuous
adverse possession in himself for twenty years. In
such case B. does not enter under A., or obtain his
possession; and as soon as A. quits the possession, the
true owner, in virtue of his legal title, is again instantly
seized or possessed of the premises by operation of
law, and thereby the continuity of the possession
between the adverse claimants is broken, or rather is
prevented.

To establish this privity of possession, it is admitted
on all hands that the later occupant must enter under
the prior one—must obtain his possession either by
purchase or descent. Ang. Lim. § 413; 2 Washb. Real
Prop. 489, 493, and cases there cited.

In this case the defendant claims that the proof
shows that the possession has passed by bargain and
sale and delivery, regularly from Coffin and Lownsdale
to Chapman, from Chapman to Caruthers, from



Caruthers to Kellogg, and from Kellogg to the
defendant.

As a matter of law this proposition is denied by
the plaintiff, because, as he maintains, this possession
could only have passed from one of these parties to
the other by the force and operation of duly executed
deeds, valid upon their face, which, if the several
grantors therein had had the legal title to the premises,
would have been sufficient to pass such title to their
grantees; it being admitted that no such deeds are
shown.

In the books, it is often said, that to enable an
occupant to tack the possession of a prior occupant
to his, for the purpose of making out the statutory
period of limitation, such occupants must have held
under color of title, and there must be a privity in deed
between them.

I think these expressions refer to and grow out
of the doctrine of what is called constructive adverse
possession; as where one enters under a deed, valid
upon its face, for a tract of one hundred acres, but only
actually occupies five acres of such tract, his claim of
possession is referred for extent to the limits in his
deed, and he is held to be constructively in the adverse
possession of the whole tract. Simpson v. Downing,
23 Wend. 320; Humbert v. Trinity Church, 24 Wend.
611.

But here the premises in controversy are a town
lot only fifty by one hundred feet in size. Under the
circumstances there is no room for the doctrine of
constructive possession. The occupants since the sale
to Chapman have been in the actual possession of the
whole lot, or no part of it.

Where the possession is actual it may commence
in parol without deed or any writing, and I am of the
opinion, both upon reason and authority, that it may
be transferred or pass from one occupant to another
by a parol bargain and sale, accompanied by delivery.



All the law requires is continuity of possession, where
it is actual. Brandt v. Ogden, 1 Johns. 158; Doe v.
Campbell, 10 Johns. 477; 2 Hil. Real Prop. 172; Ang.
Lim. § 413, note 2; Moore v. Moore, 8 Shep. [21 Me.]
350.

If, then, you are satisfied from the evidence that
the defendant entered into possession of the premises
under Kellogg, by virtue of a sale and delivery of the
possession to him by Kellogg or his authorized agent,
by deed, writing or parol, and that Kellogg entered
under Caruthers and Caruthers under Chapman in
like manner; and also that the defendant and said
Kellogg, Caruthers and Chapman, or the defendant
and said Kellogg and Caruthers, 48 have, taken

together, held the actual possession of the premises,
according to the situation of the property and the
purpose for which the same was intended and could
be conveniently used, adverse to Coffin's title, for a
period of twenty years prior to October 27, 1871, your
verdict should be for defendant; otherwise, for the
plaintiff.

The jury found that the plaintiff was not entitled to
the possession of the premises.

1 [Reported by L. S. B. Sawyer, Esq., and here
reprinted by permission.]
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