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IN RE PUSEY.

[7 N. B. R. 45.]1

BANKRUPTCY—DELIVERY OF GOODS BY
ASSIGNEE.

A petitioned for the delivery of certain goods, purchased
from the bankrupt in the possession of the assignee. The
assignee replied that the goods were transferred to A by
the bankrupt without adequate consideration, and for the
purpose of defrauding his creditors. Held, that A paid a
full, fair, and from the evidence, it appeared, adequate
consideration for the purchase at the time of the sale in
cash, and that the prayer of the petitioner for the return of
the property must be granted.

On petition of Henry Dean for the delivery to him
of certain paper and stationery goods, in possession of
the assignees, claimed by Dean to belong to him, and
the answer of the assignee, claiming that the goods
in question were transferred to Dean by the bankrupt
[A. Pusey] without adequate consideration, and for the
purpose of defrauding the creditors of the bankrupt,
and in violation of the bankrupt act [of 1867 (14 Stat
517)].

Mr. Swift, for petitioner.
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Mr. Driggs (Medaugh & Driggs), for assignee.
LONGYEAR, District Judge. That the sale was

fraudulent as to creditors, and in violation of the
bankrupt act as to bankrupt, has been already
adjudicated in this court in another branch of the
matter, and it is, in fact, conceded. There is also
prima facie evidence of fraud in the purchase affecting
Dean, in this, that the sale (so far as the goods
kept in and sold at the store are concerned) was not
made in the usual and ordinary course of business
of the bankrupt—his usual and ordinary course of
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business being a retail business, and this being a sale
at wholesale—section 35. This in no manner affects the
sale of so much of the paper as was sold at the paper-
mill, the usual and ordinary course of business there
being to sell in quantities. The burden was upon Dean
to rebut that prima facie evidence of fraud. Has he
done so? He has shown by his own testimony and
that of the bankrupt and his brother, James Pusey, that
he paid in cash a full and fair consideration for the
purchase at the time of the sale. This is in no manner
contradicted by any direct evidence in the case, but
on the contrary, is corroborated by the testimony of
Mr. Leadbeater, a disinterested and credible witness,
showing that on the very day he went to Ypsilanti
to make the purchase he borrowed fifteen hundred
dollars of the witness for the ostensible purpose, stated
at the time, of being used in the purchase. As the case
stands upon the proofs, therefore, it must be held that
the sale was made for a then present consideration
paid in cash, and that the same was adequate. There
is an entire lack of any testimony from which it may
be reasonably inferred that Dean then had reasonable
cause to believe the bankrupt to be insolvent, or to be
acting in contemplation of insolvency, or to defraud his
creditors, or in any manner in fraud of the bankrupt
act.

There are some suspicious circumstances pointed
out by counsel upon the argument, and also some
apparent conflict and discrepancies in the testimony,
especially in Dean's. I have looked into these and do
not consider them of sufficient weight to overcome
the direct, positive testimony on the one hand, and
the entire lack of testimony on the other. Under these
circumstances it is clear to my mind that the prima
facie evidence of fraud is rebutted, and that the prayer
of the petitioner for the return of the property must
be granted. The circumstances were such as to fully
justify the assignee in holding on to the property until



an adjudication could be had, and I shall not impose
costs against the estate.

1 [Reprinted by permission.]
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