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PATTON ET AL. V. BROWN.

[Brunner, Col. Cas. 185;1 Cooke, 126.]

CONVEYANCE—REGISTRATION NECESSARY TO
PASS LEGAL ESTATE—DEED—EXECUTION—HOW
PROVED.

1. Registration of a deed of conveyance is necessary to pass
the legal estate to the grantee.

2. The execution of a deed can only be proved by the
subscribing witnesses. To prove the execution by
authentication before a judge, his certificate must show
where and in what capacity he acted.

In this cause the same questions arose precisely
which did in the preceding case [of Patton & Erwin's
Lessee against Reiley, Case No. 10,838]. The court
was full, which was the reason why the counsel for the
plaintiffs stirred them again.

All the points were very fully spoken to by
Dickinson and Cooke, for defendant; and by
Whiteside and Beck, for plaintiffs.

Before TODD, Circuit Justice, and M'NAIRY,
District Judge.

TODD, Circuit Justice. I at first thought that the
deed might be read in evidence without registration.
I formed that opinion from a view of the Virginia
statute on the same subject and the decisions upon
it. Upon an investigation, however, I discover that
there is no provision similar to the fourth section
in the statute of Virginia in relation to the validity
of the deed between the parties, and as to creditors
and subsequent purchasers incorporated in the statute
of North Carolina, passed in 1715. By this statute
registration is made expressly necessary preparatory to
the passing of the legal estate to the grantee. Every
deed, therefore, should be registered, because without
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this previous act the legal estate does not pass by the
deed. The words of the act are plain upon this subject
and the necessity of a conformity to them cannot be
dispensed with.

The certificate of Judge Haywood is insufficient. It
does not show the capacity or state in which he acted.
Perhaps if it had appeared from the certificate that
it was done in North Carolina the probate might be
viewed as legally taken and authenticated. But upon
this point I give no opinion, as such a case is not now
before the court. It is sufficient now to say that it does
not show where it was done.

As registration is necessary to vest the legal title in
the grantee, much need not be said as to the other
probate. It is barely the oath of a person who proves
the handwriting of the subscribing witnesses and of
the grantors, the witnesses and one of the grantors
being dead. The act of assembly under which this
1337 deed could have been proved recognized no other

mode of proof but the subscribing witnesses. These
requisitions cannot be dispensed with.

M'NAIRY, District Judge, concurred, and the deed
was rejected. The plaintiffs were nonsuited.

[For other actions by same plaintiffs against
different defendants, see Cases Nos.
10,831,10,833–10,835, and 10,838.]

1 [Reported by Albert Brunner, Esq., and here
reprinted by permission.]

This volume of American Law was transcribed for use
on the Internet

through a contribution from Google.

http://www.project10tothe100.com/index.html

