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THE OCEAN SPRAY.

[4 Sawy. 105;1 3 Cent. Law J. 773.]

KILLING SEAL—FOREIGN
VOYAGE—MARINERS—WAGES.

1. A vessel is not engaged in the violation of section 1956
of the Revised Statutes, which provides that “no person
shall kill any fur-seal within the limits of Alaska territory,”
etc., unless such vessel is used or employed in the actual
killing of such seal; and a mere preparation or intention
upon the part of her master or owners so to employ her is
not sufficient to constitute the offense, if for any reason no
seal are killed.

2. A vessel enrolled and licensed for the fisheries does
not violate section 4337 of the Revised Statutes, which
prohibits such vessel from proceeding on a foreign voyage
without being registered, by touching at or entering the
foreign port of Victoria, for supplies or any purpose other
than trade, on her way from San Francisco to the fishing
grounds on the northwest coast.

3. All persons who are employed on a vessel to assist in the
main purpose of the voyage are mariners, and therefore
persons who shipped on the Ocean Spray at Victoria as
sealers, to take seal in the northern waters—that being the
object of the voyage—are mariners, and have a lien upon
the vessel for their wages.

[Cited in The Minna, 11 Fed. 760. Distinguished in The Ole
Oleson, 20 Fed. 384, 385; The Sarah E. Kennedy, 29 Fed.
266, 267. Cited in Telles v. Lynde, 47 Fed. 916.]

[Cited in Holt v. Cummings, 102 Pa. St. 216; Scarff v.
Metcalf, 107 N. Y. 216, 13 N. E. 796.]

4. When a voyage is broken up or lost by the act or fault of
the master or owner, the seamen are nevertheless entitled
to their wages for the full voyage or the time which it
would probably require to complete it.

5. The rule, freight is the mother of wages, does not apply
to a fishing or sealing voyage, and appears to be abolished
altogether by section 4525 of the Revised Statutes.

In admiralty.
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Rufus Mallory, for United States.
John W. Whalley and M. W. Fechheimer, for

Wilkins et al.
David Goodsell, for Gallagher et al.
DEADY, District Judge. On March 27, 1876, the

schooner Ocean Spray, of eighty-three tons burden,
being duly enrolled and licensed, at San Francisco, for
“the fishing trade,” sailed from that port, as appears by
her shipping articles, for “Behring Sea or elsewhere,
as the master may direct, on a fishing voyage”—Frank
Howell, charterer, and Thomas Butler, master. The
crew consisted of the first and second mate, four men
before the mast, and a cook. She kept no log and
had no manifest. Her cargo consisted of forty-five tons
of salt, fourteen barrels of beef, two of pork, twelve
of flour, forty-two butcher-knives, six guns, forty-eight
water-casks, two fishing-lines and twelve hooks, and
ship's stores, including eleven cases of whisky.

On the twenty-fifth day out, the vessel put into the
port of Victoria, V. I., from which place, according
to the consular certificate, she cleared on April 26
for “Wrangel, Alaska, on fishing license from San
Francisco, Cal.” At this port some trifling repairs were
made to the vessel, and a crew of twenty-four Indians
and two interpreters were hired to take seal “in the
northern waters.” A whale boat was also purchased
there, and the vessel provided with some additional
stores and goods for the slop-chest, besides seal clubs
for killing seal.

On April 27, the schooner proceeded to Neah
Bay, W. T., where the master procured three canoes
and two spear-heads and staff. From there he sailed
northward and made the Aleutian Islands, probably
at Ounimak Pass, about June 1. Here he came to
anchor for a few days, and supplied the vessel with
wood and water, and then proceeding in the direction
of the Pribylov Islands, Alaska T., came to anchor
about ten miles southeast of one of that group, called



Sea Otter Isle. Here a canoe was sent ashore with
six Indians and the interpreter, Wilkins, under the
charge of a Dr. Thatcher, who appears to have had
some interest in the adventure, to reconnoiter the
ground and ascertain whether there were any persons
or seals upon it. On returning, the canoe was lost in
a fog, and after being out four or five days, made
the island of St. Paul's, distant about five miles from
Sea Otter. The schooner remained off Sea Otter three
days, going as near to it as two miles, and sending
off two canoes to find the missing party. Then it
sailed to St. Paul's, where the crew of the lost canoe
were taken on board. Here it is probable that some
disagreement arose between the master. Thatcher and
Howell, which resulted in abandoning the voyage and
starting homeward. At least, on June 30, the schooner
had reached Makouchinskoy Bay, on the northwest
side of Ounalaska, and about two hundred and fifty
miles southeast of Sea Otter, on her return voyage.
There the vessel was boarded by Woods, the deputy
collector of the district, and taken to the town of
Ounalaska, and there formally seized and taken to
Sitka, and thence to this district for trial.

The libel of information was filed on August 25,
and alleges two grounds of forfeiture: 1. That the
schooner, being duly enrolled and licensed “to carry
on the fishing trade for one year,” did proceed on
a foreign voyage to the port of Victoria, contrary to
section 4337 of the Revised Statutes, which provides:
“If any vessel, enrolled or licensed, shall proceed on a
foreign voyage, without first giving up her enrollment
and license to the collector 559 of the district

comprehending the port from whence she is about to
proceed on such Toy-age, and being duly registered
by such collector, every such vessel, together with
her tackle, apparel and furniture, and the merchandise
imported thereon, shall be liable to seizure and
forfeiture;” and 2. That in June, 1876, the schooner,



“her tackle, apparel and furniture, Thomas Butler,
master, was found engaged in killing fur-seals within
the limits of Alaska territory,” contrary to section 1956
of the Revised Statutes, which, among other things,
provides: “No person shall kill any fur-seal within the
limits of Alaska territory, or in the waters thereof; and
all vessels, their tackle, apparel, furniture and cargo
found engaged in the violation of this section shall be
forfeited.”

The answer of the claimant, George Kent-field, to
the libel of intervention by the Indians for their wages,
admits that the latter were taken on board by the
master at Victoria to go “to the islands of the Northern
Ocean for the purpose of catching seals;” and avers
that during all of said voyage the Schooner was under
charter to Frank Howell and Jacob Nibble, of San
Francisco, “for a voyage of six months in the waters
along the northern coast of the United States,” in
which the claimant had no interest, and during which
he had no control of the vessel.

This being so, the charterers were the owners pro
tempore, and the vessel is responsible for their
conduct or that of their master, Butler, in navigating
or employing her. But upon the evidence there can
be no doubt but that the schooner left San Francisco
for the purpose of engaging in killing fur-seals on and
about Sea Otter Isle. The fishing voyage and license
therefor were a mere cover for this unlawful purpose.
No fish were taken or attempted to be taken during the
voyage, except casually for consumption on board; nor
was there any fishing tackle provided, at all adequate
to the purpose of taking a cargo of fish.

The master went into Victoria for the purpose of
procuring Indians to take and skin seal and preserve
their skins; and the forty-five tons of salt was doubtless
provided for that purpose.

But upon the evidence it cannot be said with any
certainty that any seals were actually killed by any one



on the schooner. No skins were found on board, and
altogether it is not probable that any were taken.

After they came upon the seal ground, the
enterprise seems to have been abandoned for some
reason. In the language of one of the witnesses, the
master's courage seems to have failed him at the last
moment It is quite likely that he feared he would be
discovered by the people of the Alaska Fur Company,
who must have become aware of the presence of the
schooner in that vicinity by reason of the lost canoe
coming ashore with its crew at St. Paul's.

However that may be, to be “found engaged in the
violation of this section,” a vessel must be engaged in
killing seal; must be employed in the very act which is
prohibited and made punishable by it, namely: killing
seal. A person cannot be punished under this section
for preparing, intending or attempting to kill seal.
He must actually kill one contrary to the prohibition.
“No person shall kill any fur-seal within the limits of
Alaska territory,” etc. Until the deed is done, the locus
pæsenitentiœ is open to him, and he may abandon the
illegal purpose, and avoid the punishment prescribed
by the act. So with the vessel. It can only be engaged
in violating this section when it is successfully used
or employed to accomplish the same result. Upon this
charge the libel is not supported by the proof.

As to the other charge, the evidence is satisfactory
that, when the master of the schooner left San
Francisco, he intended to go into Victoria for the
purpose of procuring a crew of Indians, who were
expert in the management of canoes at sea, and
understood the business of taking seal; and probably
to procure any repairs or stores which he might need
when there.

But, according to the authorities, this alone was not
a proceeding “on a foreign voyage,” contrary to the
statute. According to the established construction of
section 8 of the act of February 18, 1793 [1 Stat. 308],



now section 4337 of the Revised Statutes, a vessel
licensed for the fishing trade may lawfully touch at a
foreign port in the course of her voyage, provided she
does not trade there.

Says Mr. Justice Story, in the case of The Three
Brothers [Case No. 14,009]: “But, in my judgment the
foreign voyage intended by the act is where the vessel
departs from the United States for a foreign port with
an intent there to engage in trade, and without an
intent to seek employment in the fisheries.” In Taber
v. U. S. [Id. 13,722], Mr. Justice Story also held that a
whaling voyage was not “a foreign voyage” within the
meaning of the act of 1893 [2 Story, Laws, 883] c. 62
[2 Stat. 203, c. 9], concerning the clearance of vessels
bound on a foreign voyage. In this case, the facts were:
The Isabella sailed from New Bedford, in 1834, on a
whaling voyage, and did not return until 1838. During
her absence she touched at foreign ports for supplies,
but was employed exclusively in the whale fishery.

The object of the law is manifest. It is to prevent
vessels engaged in the coasting trade and fisheries
from becoming the medium of the introduction of
smuggled goods, under the security and cover of their
license. The Friendship [Case No. 5,124]. But if a
vessel engaged in the fisheries only touches at a foreign
port, in the course of her voyage, for supplies, or
repairs, or for any other purpose than trade, she is
not deemed to be engaged in a foreign voyage. The
fisheries on our northwest coast are not so well known
or 560 long established as those in the northeast, but

they are every year growing in importance, and many
vessels are engaged in gathering cheap and wholesome
food from this never-failing harvest of the sea. The
port of Victoria lies immediately on the route to the
fishing grounds, and it is natural and convenient that
vessels bound to and from them should touch there
for many purposes other than foreign trade; and in so
doing, according to the established construction of the



act and the reason of the matter, they do not violate
this section.

The information is therefore dismissed; but the
vessel having proceeded to the waters of Alaska under
a license to engage in the fisheries, but in fact for the
purpose of taking fur-seal there, contrary to law, and
being found there and seized under very suspicious
circumstances, a certificate of probable cause will be
allowed.

Charles F. Wilkins, Caspeo W. Lindsey and twenty-
four others have filed a libel of intervention to enforce
a claim for wages as sealers on the voyage from
Victoria to Sea Otter Isle, and thence to this port.
The twenty-four others are the British Columbian
Indians who were shipped at Victoria to take seal in
the northern waters; and Wilkins and Lindsey were
employed and shipped at the same time as interpreters,
the former at $55 per month, and the latter, together
with the Indians, at $30 per month. This claim is
resisted on the ground that the libellants were not
shipped and did not serve as mariners, and their
employment as sealers did not give them a lien upon
the vessel for their wages.

Neither the charterer nor the master appear in
the case as claimants or witnesses. Their absence is
not explained, and it is to be presumed that their
testimony would not be unfavorable to the claims of
these libellants.

The facts of the case appear to be that the Indians
were shipped with the consent of Dr. Wood, the
Indian agent at Victoria, and upon an agreement with
him for them. By this they agreed to ship to the
northern waters to take seal, and to lend a hand on
board whenever they were wanted, for the sum of
$30 per month until they returned to Victoria, when
they were to be paid off and discharged. They went
on board on April 27, 1876, and remained with the
vessel until they were put ashore at this port by the



marshal on August 31. During that time, and especially
upon the outward voyage, when head winds prevailed,
they helped make and reef sail, heave the anchor
and clear decks, but did not stand watch. They also
were employed in procuring drift-wood and water for
the use of the vessel. They messed by themselves
in the hold of the vessel, and food was furnished
them, and cooked by one of their number. They were
under the control of the officers of the schooner, but
communication with them was generally had through
the medium of the interpreters. The smaller portion of
them could understand and speak English enough for
ordinary conversation.

No case has been cited upon the point of whether
a sealer is to be considered a mariner, and therefore
entitled to a lien upon the vessel for his wages. It
is admitted that such persons as surgeons, carpenters,
cooks, stewards and cabin-boys are considered
mariners. But it is claimed that this is so for the
reason that these persons all aid in the navigation
and preservation of the vessel. But I think the better
reason is found in the fact that they are co-laborers in
the leading purpose of the voyage. Upon this ground,
even if it be admitted that the libellants shipped
and served as sealers only, they ought to be deemed
mariners. They were certainly co-laborers, and the
principal laborers, in the only purpose of this
voyage—the taking of fur-seal. The seamen, who have
an undoubted lien upon the vessel for their wages,
only contributed to this purpose by navigating it.
Without these sealers the voyage must have been
profitless, because the purpose of it could not have
been accomplished. That nothing was accomplished is
not their fault, and therefore it should not operate to
their prejudice.

A principle of law, as that the persons on a vessel
who are employed in promoting the purpose of the
voyage or aiding in her navigation shall have a lien



upon her for their wages, must be applied to new cases
within the reason of the rule, as they arise. Now, it
would be impossible to give any sound reason why the
cook, or even the sailors, on this vessel should have
a lien upon her for their wages, and the sealers, upon
whom mainly depended the success of the voyage,
should not.

The correct doctrine upon this point is well set
forth by Benedict in his Admiralty (section 241): “It
is universally conceded that the general principles of
law must be applied to new kinds of property, as
they spring into existence in the progress of society,
according to their nature and incidents, and the
common sense of the community. In the early periods
of maritime commerce, when the oar was the great
agent of propulsion, vessels were entirely unlike those
of modern times, and each nation and period has
had its peculiar agents of commerce and navigation
adapted to its own wants and its own waters, and
the names and descriptions of ships and vessels are
without number. Under the class of mariners in the
armed ship are embraced the officers and privates
of a little army. In the whale-ship, the sealing-vessel,
the cod-fishing and herring-fishing vessel, the lumber-
vessel, the freighting-vessel, the passenger-vessel, there
are other functions besides those of mere navigation,
and they are performed by men who know nothing
of seamanship; and in the great invention of modern
times, the steamboat, an entirely new set of operatives
are employed; 561 yet at all times and in all countries

all the persons who have been necessarily or properly
employed in a vessel as co-laborers to the great
purpose of the voyage, have, by the laws, been clothed
with the legal rights of mariners, no matter what
might be their sex, character, station or “profession.”
And there is a special reason why this should be
so in this case; for the master, in employing these
libellants, explicitly pledged the vessel as security for



the payment of their wages for the round trip, whether
any seal were taken or not.

When it comes to be understood that fishers and
sealers employed on the northwest coast are to be
considered mariners, it is probable that there will be
some special rule established by which the amount of
their compensation will depend somewhat upon the
result of their labors. In this case, at first blush, it
seems a hardship that the vessel should be bound
to the libellants for full wages for the round voyage
when nothing was made or earned by it, and they
had comparatively little or nothing to do. But that is
not their fault. They kept their agreement That the
voyage actually contemplated by the master was illegal,
they had no reason to know. The “northern waters,” to
which they agreed to go, includes waters outside the
limits of Alaska. What effect, if any, the seizure of the
vessel is to have upon the contract is a question that
was suggested in the argument but only touched upon
by counsel. The capture and condemnation of a neutral
vessel dissolves the seaman's contract for wages, and
he can recover nothing for the voyage; but a mere
capture, without a condemnation, does not; and, in
the meantime, the contract is only suspended, and the
seaman has a right to remain with the ship and abide
the result. The Saratoga [Case No. 12,355]; Pitman v.
Hooper [Id. 11,186].

But in this case the purpose of the voyage appears
to have been abandoned and the vessel turned
homeward before the seizure, and she has since been
acquitted. And this was the act of the master, and
cannot affect the rights of the libellants. But if we
should regard the seizure as the cause of the failure
of the voyage, the rule established by the authorities
seems to be, that when the voyage is broken up,
interrupted or lost by the act of the master or owner,
the seamen are entitled to their wages for the full
voyage, or damages upon the contract in the nature



of wages. Hoye v. Wildfire, 3 Johns. 520; The Maria,
[Case No. 9,074]; The Uncle Sam [Id. 2,372]; The
Littlejohn [Case No. 6,153].

Neither do I suppose that the rule, freight is the
mother of wages, can be applied to a voyage like this.
But if it could, the fact that the failure or abandonment
of the enterprise appears to be attributable to the
master and owner pro tempore would prevent its being
applied so as to bar a recovery by the libellants in this
case. Besides, the rule itself seems to be abolished by
section 4525 of the Revised Statutes, which provides:
“No right to wages shall be dependent on the earning
of freight by the vessel.”

It follows that the libellants are entitled to a decree
for the wages specified for the term of four months
and seven days.

William Gallagher, the first mate, and six others,
being the second mate, four sailors and the cook, have
also filed a libel of intervention to enforce a claim for
wages for the whole voyage, at the rate of $75 a month
for the first mate, $50 a month for the second mate
and cook, and $35 a month for the sailors, less certain
advances stated in the account annexed to the libel.
No defense is made to this claim, and it is allowed
from the sailing of the vessel from San Francisco until
August 31.

The matter is referred to the clerk to ascertain and,
report the sum due each libellant according to the
conclusions of this opinion.

1 [Reported by L. S. B. Sawyer, Esq., and here
reprinted by permission.]
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