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IN RE MURPHY.

[1 Woolw. 141.]2

CONSTITUTIONAL LAW—CRIMINAL OFFENSES—EX
POST FACTO LAW—CIVIL RIGHTS.

1. A person arrested in New Orleans in 1865, charged with
offences committed in Mobile in 1863, and tried at St.
Louis, must be discharged from confinement, in which he
is held by sentence of a military commission, if the grand
jury organized next after a list of prisoners so held is
furnished to the judges, do not present him to the court
for trial.

2. The act of March 2, 1867 (14 Stat. 432), was intended to
validate punishment of offenders, which would otherwise
be invalid; to protect from civil process persons who,
under the president's orders, had, in striving to suppress
the Rebellion, rendered themselves amenable to
prosecutions. The provision to secure the first of these
objects is unconstitutional, because it is ex post facto.

[Cited in Moore v. State, 43 N. J. Law, 222.]

3. So far as that act relates to civil rights, and affords
protection against civil suits, it was within the competency
of congress. Per Miller, Circuit Justice.

The petitioner, William Murphy, was charged with
the commission of grave offences in 1863 at Mobile,
in Alabama, and in 1864 at Memphis. He was arrested
in 1864 at New Orleans, and in 1865, at St. Louis,
was tried by a military commission, found guilty, and
condemned to imprisonment in the penitentiary of
Missouri. The president approved the finding of the
commission, and issued his order that the punishment
be inflicted. After he was confined under this
authority, a grand jury in the federal courts of the
district had been organized and attended the term, and
been discharged without a bill of indictment against
the prisoner. At the succeeding term, he presented this
petition for a writ of habeas corpus, directed to the
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warden of the penitentiary. The above facts appeared
by the return.

Mr. Noble, Dist. Atty., in support of the return.
Mr. Garesche, for petitioner.
MILLER, Circuit Justice. The prisoner is held by

virtue of an order of the president of the United
States, under and in conformity with the sentence of
a military commission, which assembled in the city
of St. Louis, in the fall of 1865, upon three charges.
The first substantially charges him with having, in
1863, conspired, in the city of Mobile, Alabama, with
sundry persons, to destroy, within the Federal lines,
steamboats and other property. The second charges
him with the destruction of the Champion, at
Memphis, in September, 1864. The third charges him
with the destruction of the Mepham, between
Memphis and Cairo, in September, 1864. Upon the
first two, he was found guilty, and sentenced to a
servitude of ten years in the Missouri penitentiary.
Upon the third, he was acquitted.

This class of questions has lately been thoroughly
discussed by the supreme court, to the decision of
which, this court, whatever be the individual opinions,
of its members, will ever pay the greatest respect. In
the case decided last winter, of Milligan, Bowles, and
others, 4 Wall. [71 U. S.] 2, the principles of the law
relative to the trial of the citizen by a military tribunal
were elaborately examined. The present, however,
differs from that case in this particular—that the
offences for which Milligan and his companions were
tried had 1031 been committed in Indiana, where

martial law had never prevailed, and where the courts
were always open for the trial of offences. Here this
is not the fact. The record shows that the offences for
which Murphy was tried were committed, among other
places, at Mobile, where the federal courts were then
closed. They were open at the time and place of his
arrest, that is, at New Orleans, and also at the time and



place at which he is alleged to have committed one of
the offences, that is, at Memphis. But in our view of
the matter, this is unimportant here. This court must
take notice of the fact that, at the time of his trial, the
federal courts had resumed their functions, and in any
of them the petitioner could have been tried for any of
the offences of which those courts had jurisdiction.

The question, then, to be decided is, whether the
offence charged comes within the provisions of the act
of the 3d of March, 1863 [12 Stat. 755]. The supreme
court of the United States unanimously concurred
in the opinion that the act of 1863 authorized the
president of the United States by proclamation to
suspend, during the then existing Rebellion, the writ
of habeas corpus in any portion of the United States.
Previously he had exercised this power, and the
contest had arisen as to whether it had been vested in
him or in congress. By this act, congress intended to
assert its own right. Conferring the authority upon the
president to exercise the power, they intended to imply
that they thought he did not possess it by virtue of
his own functions. But the 2d section of the act limits
the power conferred, and imposes conditions upon
its exercise. It provided that while the president, in
defence of the public safety, might arrest a person and
not be required by a writ of habeas corpus to give the
reason for the detention, yet such person was not to be
detained beyond a limited period, unless proceedings
in the courts of law were instituted against him. The
secretaries of state and of war were required to furnish
to the judges of the courts of the United States a list of
the names of all parties, not prisoners of war, resident
in their respective jurisdictions, who then were, or
afterwards should be, held in custody by the authority
of the president, and were citizens of the states where
the courts were open. If the grand jury organized next
after the list was furnished, failed to find a bill against
a party confined upon the president's order, it was the



duty of the court to discharge him. In the construction
of this act, majority and minority opinions were given
by the supreme court of the United States in the
Milligan Case, 4 Wall. [71 U. S.] 2. I quote from the
opinion of the minority, rendered by Mr Chief Justice
Chase: “Indeed, the act seems to have been framed on
purpose to secure the trial of all offences of citizens by
civil tribunals, in states where these tribunals were not
interrupted in the regular exercise of their functions.”

The opinion of the majority of the court goes still
further, and must be binding upon every member
of that court, whatever be his individual opinion.
It says: “The discipline necessary to the efficiency
of the army and navy required other and swifter
modes of trial than are furnished by the common law
courts; and in pursuance of the power conferred by the
constitution, congress has declared the kinds of trial,
and the manner in which they shall be conducted, for
offences committed while the party is in the military
or naval service. Every one connected with these
branches of the public service is amenable to the
jurisdiction which congress has created for their
government; and while thus serving, surrenders his
right to be tried by the civil courts; and all other
persons” (and these words are emphasized in the
decision), “citizens of the states where the courts are
open, if charged with crimes, are guaranteed the
inestimable privilege of trial by jury.” This petitioner
was arrested at New Orleans in 1865, charged with
offences committed at Memphis in 1864. In both of
these places the courts of the United States were open,
and perfectly competent to the trial of any offences
within their jurisdiction. He was tried at St. Louis, in
a state where the process of the courts had never been
interrupted. Under the above construction of the act of
the 3d of March, 1863, his discharge must be accorded
to the petitioner, unless the point made by the district
attorney, under the act of congress of the 2d of March,



1867 (14 Stat. 432), be valid. That act provides as
follows: “All acts, proclamations, and orders of the
president of the United States, or acts done by his
authority or approval, after the 4th of March, A.
D. 1861, and before the 1st of July, A. D. 1866,
respecting martial law, military trials by courts martial
or military commissions, or the arrest, imprisonment,
and trial of persons charged with participation in the
late Rebellion against the United States, or as aiders
and abettors thereof, or as guilty of any disloyal
practice in aid thereof, or of any violation of the laws
or usages of war, or of affording aid and comfort to
rebels against the authority of the United States, and
all proceedings and acts done or had by courts martial
or military commissions, or arrests and imprisonments
made in the premises by any person, by the authority
of the orders or proclamations of the president, made
as aforesaid, or in aid thereof, are hereby approved
in all respects, legalized and made valid, to the same
extent and with the same effect as if said orders
and proclamations had been issued and made, and
said arrests, imprisonments, proceedings, and acts had
been done, under the previous express authority and
direction of the congress of the United States, and
in pursuance of a law thereof previously enacted, and
expressly authorizing and directing the same to be
done; and no civil court of the United States, or of
any state, or of the District of Columbia, 1032 or of

any district or territory of the United States, shall have
or take jurisdiction of, or in any manner reverse any
of the proceedings had or acts done as aforesaid; nor
shall any person be held to answer in any of said
courts for any act done, or omitted to be done, in
pursuance of or in aid of any of said proclamations
or orders, or by authority or with the approval of the
president, within the period aforesaid, and respecting
any of the matters aforesaid; and all officers and other
persons in the service of the United States, or who



acted in aid thereof, acting in the premises, shall
be held prima facie to have been authorized by the
president; and all acts and parts of acts inconsistent
with the provisions of this act are hereby repealed.”
If this act be valid, the prisoner must be detained. It
is evidently intended to make two provisions—the one,
to validate the punishment of offenders, which would
other-wise be illegal; the other, to protect from civil
process the officers and others who, as subordinates of
the president, have striven to put down the Rebellion,
but whose acts have rendered them amenable to legal
proceedings. So far as the first point is concerned,
the law is unconstitutional; undoubtedly so. No clearer
case of an ex post facto law could be framed. Its
effect is to hold men in confinement for offences not
punishable at the time they were committed, and to
detain such persons in a servitude imposed by a court
which had no jurisdiction to try them.

I had the honor of presenting the minority view in
the cases decided last winter, generally known as the
“Test Oath Cases.” Ex parte Garland, 4 Wall. [71 U.
S.] 382. In that opinion I entered into an exposition of
the characteristics of an ex post facto law; and though
I sought to qualify the positions held by the majority,
yet, even under my views, as there expressed, this act,
so far as its penalties are concerned, is clearly ex post
facto. All laws which decree the punishment of an act
not punishable at the time of its commission are ex
post facto. The prisoner, up to the time of the passage
of this law, was certainly illegally imprisoned, because
tried by and held under the sentence of a court which
had no jurisdiction of his person or of his offence.
If he be remanded, it will be under an act passed
subsequent to his offence, and even to his conviction.
Can any law be more clearly ex post facto? However
unpleasant it may be to declare an act of congress
unconstitutional, yet, in a case so clear as this, we have
no hesitancy as to our duty. We are of opinion that this



petitioner is entitled to his discharge, and that the act
of congress cannot be invoked to prevent it. But while
declaring the invalidity of a part of that law, I deem
it my duty, speaking only on behalf of myself, and not
for any other member of the court, in order to prevent
misapprehension, to say, that it is not necessary to the
decision of the present cause to pass upon the validity
of that part of the act of congress which gives immunity
to the officers of the government. To that provision
of the act, the views expressed in respect of its other
provision have no application, and I am not required
to pass upon it. My own impression is, however,
that so far as it relates to civil rights, and affords a
protection merely against civil suits, it was within the
competency of congress to protect the officers of the
government, by the exercise, as in this instance, of
all its power. The prisoner will be discharged from
the custody of the warden of the penitentiary. But
inasmuch as the finding of the military court must be
regarded by this court as prima facie evidence of his
guilt of the grave offences with which he is charged,
we will reserve the judgment until to-morrow, in order
to enable the district attorney to inquire whether he
should be remanded to the custody of an officer, to be
sent to Tennessee or Louisiana for trial.

2 [Reported by James M. Woolworth, Esq., and
here reprinted by permission.]
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