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MAYOR AND COMMONALTY V. MOORE ET

AL.

[1 Cranch, C. C. 193.]1

DEEDS—ESCROW—CONDITION OR DELIVERY—BY
WHOM CONDITION PERFORMED.

It is not necessary, to the delivery of a deed as an escrow,
that the obligee should be privy to its delivery, nor that
the thing to he performed, as a condition of the delivery,
should be a thing to be done by the obligee.

[Action by the mayor and commonalty against
Thomas Moore and his sureties, Charles Simms and
Thomas Swann.]

Debt, on an auctioneer's bond. Plea, 1st, non est
factum, and 2d, delivered as an escrow, to be his
deed, if also executed by William Hodgson and Peter
Sherran, who did not execute it. Issue to the 1st plea;
special demurrer and joinder to the 2d plea, because,
1st, the plaintiffs were not privy to the delivery as an
escrow; 2d, the thing to be performed is to be done by
strangers and not by the plaintiffs.

E. J. Lee, for plaintiffs. The obligee must be privy
and consent to the conditional delivery. It does not
appear that Cleon Moore, to whom it was delivered as
an escrow, was authorized by the plaintiffs to receive
it as such. It must be on condition that the plaintiffs
do something. Shep. Touch. 13, 57; Vin. Abr. 27. But
here the condition was to be performed by strangers.

Mr. Simms. If Cleon Moore had no authority to
receive the deed, then it is neither a deed nor an
escrow.

THE COURT overruled the demurrer.
KILTY, Chief Judge, contra.
Thereupon J. Lee moved the court to strike out

the judgment, and for leave to withdraw the demurrer,
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and to file general replications to the pleas, which
was granted upon payment of the cost. FITZHUGH,
Circuit Judge, doubting whether the demurrer could
now be withdrawn.

Upon the trial of the issues, E. J. Lee asked Cleon
Moore, the subscribing witness, whether his name
was signed by himself, to which he answered in the
affirmative, but was not asked as to the delivery of the
deed. The attestation was thus: “Sealed and delivered
in presence of Cleon Moore.”

Mr. Simms prayed the court to instruct the jury that
there was no evidence of the delivery of the deed.

THE COURT gave the instruction. It being no
more than proving the handwriting of the subscribing
witness, while he was living, and within reach of the
process of the court.

Verdict for defendants.
1 [Reported by Hon. William Cranch, Chief Judge.]
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