
Circuit Court, D. Massachusetts. May Term, 1818.

THE MARY.

[1 Mason, 365.]1

SHIPPING—PRIVATEER—DAMAGES—OWNER—ESTOPPEL.

If a person has in the acts of court asserted himself as part owner of a privateer, he will be responsi-
ble as such owner for damages assessed against such privateer, although his name be not in the
ship's papers.

This cause having been decided in favor of the privateer Cadet against the claim of
the privateer Paul Jones the damages were assessed against the owners of the latter, un-
der the decree of the supreme court, which is reported at large in 2 Wheat. [15 U. S.]
123. At May term, 1817, of the circuit court, process issued against the owners, who were
named in the commission and ship's papers, for the damages so assessed; but the process
was returned unsatisfied. And at October term, 1817, the plaintiffs filed a petition praying
for a monition against Messrs. Bryant and Sturgis as joint owners, to compel them to pay
the damages. It appeared of record in the proceedings, that at May term, 1816, Messrs.
Bryant and Sturgis filed a petition in the circuit court, alleging that the Mary [Thomas,
master] had been condemned in the district court of Maine, “to them the petitioners and
others, owners of the private armed vessel Paul Jones as captors;” that the same decree
had been affirmed in the circuit court “adjudging the said vessel and cargo to the petition-
ers and others, said owners, as captors;” and praying a delivery of the proceeds to them
on bail pending the appeal to the supreme court. This petition was resisted on the part of
the owners and officers of the private armed vessel Cadet, and finally an agreement was
entered into by the parties, at the same term, as follows: “In the case of the application
of Messrs. Bryant and Sturgis, in behalf of themselves and others, owners of the private
armed vessel Paul Jones, &c. praying that the proceeds of the prize vessel might be paid
out to them, on giving bonds, &c. It is agreed by the parties in interest, that one half of
the said proceeds be paid out as prayed for and one half thereof be in like manner paid
out to the adverse claimants, (the owners of the Cadet,) each giving therefor such security
as the other shall approve, to be approved by the judges at chambers, or in court.” The
proceeds were paid out accordingly, and the proper approved security given, and Messrs.
Bryant and Sturgis received one moiety thereof.

A monition was granted by the court against Messrs. Bryant and Sturgis, to appear and
show cause, why the damages should not be paid by them. At the return of the monition
they accordingly appeared, and filed a special answer, and defensive allegation on oath. It
stated that at the time of the equipment and commissioning of the Paul Jones, she was
armed by one Samuel Hubbard, who gave, bonds at the custom house on the outfit for
the cruise; that after the equipment of the Paul Jones, one Joshua Hilton representing
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himself a part owner, and being indebted to the respondents, proposed to give them one
sixteenth part of the Paul Jones for five hundred dollars, in satisfaction of their demand,
to which the respondents assented; that no written conveyance has been since made, and
no money or settlement with Hilton upon that contract, although it was, and is, the ex-
pectation of the respondents to allow the said sum in account with Hilton on settlement;
that the said Hubbard was constituted agent for the privateer, and that the proceeds have
been paid into his hands, and are received by him for payment of the sums due in this
case; and they, therefore, prayed that a monition might issue to the said Hubbard, and his
sureties, on the custom-house bond, and to the other owners, to pay the amount before
the respondents should be made liable; and they submitted to the court the question of
their liability.

The court directed a monition against the sureties in the said bond. And the question
as to the liability of Bryant and Sturgis as owners, was several times spoken to by Mr.
Sprague, for owners of the Cadet, and by L. Shaw, for respondents.

STORY, Circuit Justice. Whatever might have been my opinion upon the special facts
stated in the answer, as to which I affirm and deny nothing, I am very clear, that the
proceedings of Messrs. Bryant and Sturgis, in the acts of court, in which they assert them-
selves to be owners, and Claim a delivery of the prize proceeds on bail in that character,
are conclusive upon them, and they cannot how be permitted to deny, that they are own-
ers at least to the extent of being responsible for the damages in this case. This case is
much stronger than that of The Nostra Signora de los Dolores, 1 Dod. 290, where Sir
William Scott held a person liable, as owner, for damages, although his name was not in
the ship's papers. There the party had only asserted himself owner by acts in pais; here
the respondents assert it by acts of record, and must be estopped by such acts. The prize
proceeds were delivered to them on bail, in virtue of their character as owners. How can
the court now consistently permit them to shake off the
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character they have voluntarily assumed? There must then be a decree against them for
payment of the damages; but we will do all we can to relieve them, by calling, with the
consent of the plaintiffs, in the first instance, upon the original owner and his sureties, and
suspend process to compel payment, until we see if that proceeding be effectual.

The money was afterwards paid by the sureties of the original owner.
1 [Reported by William P. Masson, Esq.]
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