
Circuit Court, E. D. Pennsylvania. March 26, 1878.

MACK V. BAKER ET AL.

[5 Reporter, 492;1 5 Wkly. Notes Cas. 212.]

PROMISSORY NOTE—COLLATERAL SECURITY—HOLDER FOR VALUE.

A holder of a promissory note as collateral security is not a purchaser for value.
Rule for judgment for want of a sufficient affidavit of defence. Assumpsit on a promis-

sory note made by defendants to the order of one Zohn and by him indorsed to the
plaintiff. The affidavit of defence alleged that the note was given in renewal of another for
which the defendants never received any consideration; that the original note was given
to Cummings & Co. to be discounted by them for the defendants' benefit; that it was not
so discounted, but was passed by them to Zohn to secure an antecedent debt due him by
Cummings & Co.

Harold Goodwin, for the rule. The defence that the note was given to plaintiff as col-
lateral only, although perhaps established in Pennsylvania and New York [Coddington

v. Bay, 20 Johns. 637]2 has been expressly declared invalid by the supreme court of the
United States. Swift v. Tyson, 16 Pet [41 U. S.] 15; Byles, Bills, 124. The renewal of the
note implies forbearance of itself a sufficient consideration.

Jos. L. Tull, contra. There is sufficient evidence of fraud to put the plaintiff on proof
of having given value. Cummings v. Boyd [83 Pa. St 372]; Royer v. Bank [Id. 248].

CADWALADER, District Judge. After consideration I do not doubt the correctness
of the decision of the supreme court of the state in Royer v. Bank, supra. There is an extra
judicial remark of Story, J., in Swift v. Tyson, 16 Pet. [41 U. S.] 15, in which he holds
that the taking of a note, simply as collateral security, is a sufficient consideration and gives
the purchaser a better title than the indorser had; but this is no part of the real decision,
which is that, where the note is taken in payment, the consideration is sufficient Where
time or indulgence is given, or something done to change the relation of the parties to the
original consideration, the case is different, but here the defence is sufficient according to
Royer v. Bank. The doubt I had of the case was as to the renewal of the note,—whether
that was not equivalent to giving time. It is so generally, unless the ordinary effect is nega-
tived by peculiar circumstances. Here the time given was on the collateral and not on the
original debt, and could not suspend the right of action, as has been often decided. It is
unnecessary to consider the supplemental affidavit. Rule discharged.

1 [Reprinted from 5 Reporter, 492, by permission.]
2 [From 5 Wkly. Notes Cas. 212.]
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