
District Court, S. D. New York. Dec. 7, 1867.

IN RE LEVY ET AL.

[1 N. B. R. 184;1 Bankr. Reg. Supp. 40.]

BANKRUPTCY—CREDITORS' ATTORNEY ACTING AS ASSIGNEEE'S COUNSEL.

The counsellor of the assignee may act as attorney for creditors in bankruptcy proceedings.
[This was a proceeding in bankruptcy against Samuel M. Levy and Mark Levy. It

was formerly heard upon the certificate of the register as to his practice in receiving and
certifying objections (Case No. 8,298), and upon the question whether or not notice of
time and place of examination of witnesses as to bankrupts' property should be given the
bankrupts (Case No. 8,295). It was again heard upon the right to examine one of the
bankrupts upon property acquired since filing petition, and upon the right of his counsel
to cross-examine him. Case No. 8,296. It is now heard upon the following certificate of
the register:]

By the Register:
I, Isaiah T. Williams, one of the registers in said court in bankruptcy, do hereby certify

that in the course of the proceedings in said cause before me the following question arose
pertinent to the said proceedings, and was stated and agreed to by the counsel for the
opposing parties, to wit: Mr. Samuel Boardman, who appeared for the bankrupt, and Mr.
Charles H. Smith, who appeared for the assignee and divers creditors of said bankrupt.
The respective parties this day appearing before me to proceed with the examination of
Mark Levy, one of the said bankrupts, Mr. Boardman, solicitor for the bankrupts, object-
ed that Mr. Smith who had hitherto been and was acting on said examination for and
on behalf both of the creditors, and also on behalf of John Sedgwick, the assignee of the
bankrupts, ought not to be allowed further to act in said capacity for said assignee on the
ground that the 27th rule of this court prohibited the same. It was claimed on the part of
Mr. Smith that he did not assume to act as solicitor or attorney
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for said assignee, but only in the capacity of counsel, and that in such capacity he did not
contravene the provisions of said rule.

After hearing the respective parties, I decided that it was not competent, under the pro-
visions of said rule, for Mr. Smith to act for the assignee on said examination, as he was,
and from the first had teen, the attorney and solicitor for divers of the creditors of said
bankrupts, in taking testimony for the purpose of opposing the discharge of the bankrupts.
And I further certify and report to this honorable court, that the grounds for said decision
were as follows: First. Although the word “counsel” is not used in said rule, yet, as the
proceedings before me were in the nature of chamber business rather than proceedings in
open court, the distinction between attorney and counsel could not be regarded. Second.
That if the distinction between the office of attorney and counsel, now contended for,
were to prevail, it would render the said rule wholly inoperative. Whereupon Mr. Smith
requested that the question should be certified to the judge for his opinion thereon.

BLATCHFORD, District Judge. In consequence of embarrassments similar to that
certified in this case, the 27th rule has been vacated, leaving any case in which any ground
of complaint exists against an assignee on account of any matter connected with his em-
ployment of an attorney or solicitor, to be brought before the court for its action.

The clerk will certify this decision to the register, Isaiah T. Williams. Esq.
[This case was subsequently heard upon the question as to whether a creditor who

has not filed his claim may object to the bankrupt's discharge. Case No. 8,297.]
1 [Reprinted from 1 N. B. R. 184, by permission.]
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