
Circuit Court, District of Columbia. Dec. Term, 1828.

LAW V. STEWART ET AL.

[3 Cranch, C. C. 411.]1

PROMISSORY NOTE—ACCOMMODATION INDORSEMENT—CO-
SURETIES—DISTRESS FOR RENT—CONVEYANCE OF GOODS IN TRUST BY
TENANT.

1. The maker and indorser of a promissory note made and indorsed to be discounted for the accom-
modation of a third person, are not in the usual course of mercantile transactions co-sureties; and
the indorser is not bound to contribute with the maker in paying the note, unless there was some
previous agreement to that effect.

2. Goods conveyed in trust to indemnify the landlord and his indorser against their responsibility
upon a note made by the landlord, and indorsed by a third person, for the accommodation of the
tenant, and left upon the premises by the consent of the landlord, are not liable to his distress for
rent accruing after the deed of trust while the third person remains liable as indorser of the note.

Bill in equity, to charge, with the rent due from Robert Bailey to Mr. Law, the funds
in the hands of Mr. Ingle, arising from the sale of goods conveyed in trust by Mr. Bailey
to Mr. Ingle, to indemnify Mr. Law (the plaintiff) and General Stewart (the defendant)
for any loss they might sustain by reason of certain notes made by Mr. Law, indorsed by
General Stewart, and discounted for the use of Bailey. The goods, at the date of the deed
of trust, were in the possession of Bailey in Mr. Law's house, of which Bailey was tenant;
no rent being then due. After the notes were protested, Mr. Law ordered Mr. Ingle, who
was his general agent, to distrain those goods for rent; which he did, and sold them, either
under the distress or the deed of trust. General Stewart forbade him to pay the proceeds
to Mr. Law on account of the rent, contending that the deed of trust was a prior lien, and
the goods were upon the premises with the permission of Mr. Law, for the security of
himself and General Stewart against the notes. The proceeds of the sales of the goods
were not sufficient to pay either the rent or the notes, much less to pay both. Mr. Law, in
his bill, also claims of General Stewart one half of what be, Mr. Law, has been compelled
to pay upon the notes; averring that, upon Bailey's request, he, Mr. Law, and the defen-
dant, Stewart, “did consent so to aid the said Bailey,” that is, by indorsing Bailey's note.
The bank, however, would not discount a note with Bailey's name upon it; but offered
to discount a note made either by Mr. Law, or General Stewart, and indorsed by the
other. Whereupon a note for $2,000 was made by Mr. Law, payable to and indorsed by
General Stewart, and discounted at the Patriotic Bank for the use of Bailey; afterwards a
like note for $1,000 was made and indorsed, and discounted at the Bank of Washington,
also for the use of Bailey, who made a deed of trust of the goods in the house to Mr.
Ingle; which recites, that “whereas the said Thomas Law has become principal in a cer-
tain note, for the use of the said Bailey, and Philip Stewart has indorsed, as surety of the
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said Thomas Law, according to the usual mode of carrying on business at the Patriotic
Bank.” “And whereas the said Bailey is desirous of indemnifying and saving harmless the
said Thomas Law and Philip Stewart against all suits, damages,” &c., “in consequence of
their becoming principal and indorser, as aforesaid,” &c. &c. And the trust is “to pay and
indemnify the said Thomas Law and Philip Stewart, the drawer and indorser of the said
note,” the money, damages, and costs, &c., which they may have paid or suffered, &c., “by
reason of drawing and indorsing said note.” The answer of Stewart denies that there was
any agreement or understanding between him and Mr. Law, to contribute by moieties, or
in any other way, in any loss that might be sustained. The answer of Mr. John P. Ingle,
which was admitted as evidence, says, that he “cannot say, of his own knowledge, that
it was understood between the parties, that the drawer and indorser should be equally
responsible for the payment of the notes,” but that such was his belief from all that had
passed; and that “he always regarded them as joint securities for the debt of Bailey.” This
is the whole evidence in the cause upon this point.

CRANCH, Chief Judge. The court is clearly of opinion that, under the circumstances
stated in the bill and answer, Mr. Law has no equitable claim to have his rent first satis-
fied out of the trust fund. The deed of trust created a prior lien; and the goods were upon
the premises with Mr. Law's consent, for the purposes of the trust. As the trust fund has
proved insufficient to pay the notes, the question arises, whether General Stewart is li-
able to contribute to make up the balance due upon them. According to the usual course
of mercantile transactions he is not. In order to make him so, there must have been an
agreement, or an understanding amounting to an agreement, to that effect. The bill does
not aver any such agreement or understanding, although it prays relief to that extent. The
answer denies any such agreement or understanding. This denial is strongly corroborated
by the terms of the deed of trust, and by the facts stated by General Stewart, in answer
to an allegation in the bill, that, upon one of the renewals of the note, the defendant, Ste-
wart, became the drawer, and Mr. Law the indorser. Throughout the whole deed of
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trust, the distinct character of drawer and indorser, and of principal and surety, is kept in
view. We think, therefore, that General Stewart is not liable to contribution, and that, on
both points, the bill must be dismissed, with costs.

1 [Reported by Hon. William Cranch, Chief Judge.]
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