
District Court, N. D. Illinois. May Term, 1872.

IN RE LAKE.

[3 Biss. 204;1 6 N. B. R. 542; 6 West Jur. 360; 4 Chi. Leg. News, 281.]

TRANSFER OF PROMISSORY NOTES—WHO TO TAKE NOTICE OF
PROCEEDINGS—ADJUDICATION RELATES BACK, ETC.—PURCHASER RULED
TO DELIVER WITH PROPER ASSIGNMENT.

1. The transfer of promissory notes by the payee during the pendency of bankruptcy proceedings
against him upon which he was afterwards adjudged a bankrupt, and of an injunction restraining
him from disposing of his property, vests no title in the purchaser, even though he had no actual
notice of the bankruptcy proceedings.

2. All the world is bound to take notice of proceedings in bankruptcy, and the purchaser takes with
constructive notice.

[Cited in Taylor v. Irwin, 20 Fed. 617.]

3. The adjudication of bankruptcy relates back to the time of filing the petition, and carries with it
title to the assignee to all property and all interest in the property which the bankrupt had at that
time; and the assignee can recover such notes from the purchasers.

[Cited in Taylor v. Irwin, 20 Fed. 617.]

4. This case is not within the rule that negotiable bills of exchange which have been stolen, cannot
be recovered from a bona fide holder, and the court will in such circumstances rule him to de-
liver them to the assignee.

This was a petition by Wm. B. Dwight, the assignee of John J. Lake, to compel the
respondents, Charles Commerford and J. W. Lawrence, to deliver to him certain promis-
sory notes alleged to belong to the bankrupt's estate. On the 24th of July, 1868, certain
creditors of Lake filed their petition in this court, charging him with acts of bankrupt-
cy, and the usual rule was entered requiring him to show cause why he should not be
adjudged a bankrupt. At the same time an injunction was issued restraining Lake from
selling, incumbering, or otherwise disposing of his property, or any part thereof, until the
further order of the court. Lake filed a denial of the acts of bankruptcy charged, and de-
manded a jury trial, and the case stood at issue and for trial on this denial, and the injunc-
tion remained in full force on the 12th of October, 1868, on which day Lake, who resided
in Livingston county, called on the respondents who were and are bankers residing and
doing business at Morris, in Grundy county, and offered to sell them three promissory
notes for the sum of five hundred dollars each, dated the 13th of July, 1868, made by
one Charles G. Peters, payable to said Lake, and secured by a mortgage on a tract of
land in Livingston county, which Lake had conveyed to Peters. Lake was a stranger to
respondents, but he was accompanied by one Clarke who was well known to them, and
in good financial credit. Lake being a stranger, respondents refused to buy the notes of
him unless Clarke would guaranty the payment thereof. The negotiation finally resulted
in respondents purchasing the notes for the sum of $1,200, Lake indorsing and Clarke
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guaranteeing them, and Lake assigning to respondents the mortgage by which the notes
were secured. Upon the trial of the case made by the petition and denial, Lake was found
guilty of the acts of bankruptcy, and adjudged a bankrupt by the court. An assignee was
duly elected, and the estate of the bankrupt conveyed to him, and the assignee now files
this petition.

King & Willard, for assignee.
S. W. & T. B. Harris, for respondents.
BLODGETT, District Judge. By the fourteenth section of the bankrupt act [of 1867

(14 Stat 522)], all the property and rights and interest in property which the bankrupt had
at the time of the filing of the petition pass to the assignee, and the title of the assignee
relates back to the time of the filing of the petition.

The filing of the petition praying the adjudication in bankruptcy is notice to all the
world, and all persons dealing with the person thus charged do so at their peril. No per-
son can, by dealing with a debtor thus situated, acquire any title to his property as against
his assignee in bankruptcy, if the proceeding ripens into a judgment of bankruptcy. In re
Gregg [Case No. 5,796]; In re Vogel [Id. 16,983]; In re Wynne [Id. 18,117].

But it is contended that negotiable paper forms an exception to this rule, and that the
bona fide purchaser of such paper will be protected, although a petition in bankruptcy
may be pending against the seller of such paper; and the counsel for respondents have
presented an exceedingly ingenious and plausible argument in support of this proposition,
relying mainly upon a class of cases where it has been held that bank notes, bills of ex-
change, and promissory notes, even when stolen or obtained from the owners by actual
fraud, could not be recovered,
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if they had passed to bona fide purchasers for value without notice. To my mind, howev-
er, the difficulty in applying this principle of law to the case before the court arises from
the fact that the respondents cannot be said to be bona fide holders without notice. All
the parties to the transaction were domiciled in this district, and the transaction took place
within the district. The proceedings in bankruptcy were then pending, and the bankrupt,
Lake, was then under an injunction from this court prohibiting him from selling or dispos-
ing of any of his property. The respondents are concluded by the notice thus given them
by the records of this court, and it does not lie in their mouths to say they are innocent
purchasers.

The rule relied upon by the attorneys for respondents arises from the policy of the law
in favor of protecting commercial transactions in negotiable or commercial paper made in
due course of business, without fraud and for value paid. But an equally inexorable rule
requires that all persons shall be held to take notice of judicial proceedings pending in
courts having general jurisdiction over them.

The decree will be that respondents be required to deliver the notes in question to
Lake's assignee within ten days.

It was also urged that inasmuch as these notes bear Clarke's guaranty of payment to
respondents, some order should be made enabling them to avail themselves of it; but as
Clarke is not before the court, I think the most the court can do at present is to require
the assignee to preserve the notes and guaranties thereon intact for a reasonable time at
least, so that they may be used as evidence hereafter, if required in any proceedings by
respondents against Clarke.

1 [Reported by Josiah H. Bissell, Esq., and here reprinted by permission.]

This volume of American Law was transcribed for use on the Internet

through a contribution from Google.

YesWeScan: The FEDERAL CASESYesWeScan: The FEDERAL CASES

33

http://www.project10tothe100.com/index.html

