
District Court W. D. Pennsylvania. July 25, 1873.

IN RE KENNEDY ET AL.
[20 Pittsb. Leg. J. 193.]

VOLUNTARY BANKRUPTCY—COSTS—FEE OF SOLICITOR.

1. A reasonable compensation to the solicitor of a voluntary bankrupt for his services in preparing
the petition and schedules is a proper charge to be allowed out of the assets in the hands of the
assignee as part of the costs incurred in the administration of the bankrupt's estate.

[Cited, but not followed, in Re Gies, Case No. 5,407.]

2. As such an allowance rests within the equity of the court, no application therefor will be enter-
tained after the filing of the assignee's account and the issuance of an order for a meeting of
creditors for final dividend.

[In the matter of John D. Kennedy and Samuel B. Kennedy, bankrupts.]
By SAMUEL HARPER, Register:
At a meeting of the creditors ordered upon the application of the assignee under the

27th section of the bankrupt law [14 Stat. 529], held on the 4th day of June last, Messrs.
White & Slagle, solicitors for the bankrupts, filed a petition setting forth their services as
such solicitors in the preparation of the bankrupts' petition and schedules, averring that
they have received no compensation out of the funds remaining for distribution. As far
as I can ascertain the question involved in this petition has never before been raised in
this judicial district, and I have no authority of this court to aid me in disposing of the
prayer of the present petition. In re O'Hara [Case No. 10,465], decided by this court,
established the rule that the solicitor for the petitioning creditor in the case of involuntary
bankruptcy is entitled to compensation out of the estate, upon the equitable principle that
he who shares in a benefit should contribute a like share to the expenses incurred in
realizing the benefit. Although it cannot be said that the two cases are perfect parallels,
yet it is a difficult matter to show why the solicitor should be paid out of the estate in one
case and not in the other, when in both cases it is owing to the work of the solicitor that
the estate of the bankrupt is brought into bankruptcy for distribution. It is true that
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the law recognizes the right of the debtor to prepare and file his petition and schedules,
and do all needful things in court in person—that he may dispense with the services of
a solicitor. This, however, is his legal right only—the right does not invest him with the
legal ability to exercise it. The same thing can be said with equal force of the creditor who
petitions against his debtor.

Whilst bankruptcy practice is by no means a complicated one, it is, however, so com-
plete, thorough and precise in its details as to require a solicitor of considerable ability
to prepare a petition and schedules conformable to the requirements of the bankrupt act
and general orders. A solicitor being necessary, it follows naturally that he should be com-
pensated for his services. It has been said in Re Evans [Case No. 4,552], that he should
prove his debt and secure a dividend, but that surely is not equitable. The services of
a solicitor ha such cases are not invoked until it has become certain that the debtor is
unable to pay his debts in full, and it is not reasonable to expect a solicitor to do his
work with the certainty that he will only receive a percentage of a fair compensation for
his labor. It is certain that no man sells goods, lends money or renders services to anoth-
er unless he believes that he will be paid in full, and it is equally certain that if he has
doubts even of payment in full he will neither sell, lend nor labor. It is unreasonable to
expect a solicitor in bankruptcy to become an exception to this rule.

The more I consider this application the more it strikes me as a meritorious one. It
is an exception to the usual practice. In all cases the standard of compensation is agreed
upon between the solicitor and the bankrupt, and rarely ever is the amount known to the
creditors or the court whether it be reasonable or excessive. The compensation in such
cases is of course paid out of the bankrupt's assets, and it is properly, I think, said in Re
Rosenfield [Case No. 12,057], that the solicitor may demand and receive a reasonable
compensation before rendering his services, and the payment will be valid. Now in this
matter the solicitors have not received any payment whatever for their services, and I can
see no reason in principle why they should not be compensated out of the estate in bank-
ruptcy when they might have been paid out of the assets just before the petition was filed,
especially as they submit to the judgment of the court in regard to the amount of such
compensation. If the payment made by a debtor for preparing his petition and schedules
in bankruptcy be not a valid payment, it will be impossible for an insolvent debtor ever
to comply with the requirements of the bankrupt law by going into voluntary bankruptcy
in order to secure an equal distribution of his assets among his creditors. The general
orders in bankruptcy require such particularity in regard to the necessary statements and
the omission of interlineations and abbreviations in the preparation of the petition and
schedules that a solicitor is absolutely necessary. If, as was said in Re Rosen-field, already
cited, that the payment out of the assets of a reasonable compensation before the filing of
the petition will be valid, it is difficult to see why such a payment should not be made
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after the petition is filed. In either case it is payment out of the assets and it seems to be
immaterial at what point of time the payment is made.

I think the reasons given in Re O'Hara, already cited, can fairly be applied to this
question, and I refer to that case for a fuller statement of my views. This is a case of a co-
partnership consisting of two partners, and required a schedule of the debts and inventory
of the assets of the firm, and a separate schedule and inventory of each of the partners. I
recommend an allowance of one-hundred dollars.

Should the court affirm this opinion, I have a further recommendation to make in re-
gard to the time that all future applications of this kind should be made. This petition
was filed at the last meeting when the final account of the assignee was audited, and
when the final distribution of the estate should have been ordered, and that the question
should be fairly considered a delay in the distribution has occurred. All questions relating
to the assets should be settled and disposed of before such a meeting is held, and as the
allowance of a claim of this kind does not rest on any provision of the statute but in the
equity of the court, I recommend that no application of this character be entertained after
the filing of the assignees' final account and the issuance of an order for a meeting of
creditors for final distribution.

MCCANDLESS, District Judge. The decision of the register is approved, * * * and
the assignee is directed to draw a check on the fund in his hands for $100, payable to the
order of White & Slagle.
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