
District Court, E. D. Virginia. Feb. 2, 1875.

IN RE JUDKINS.
EX PARTE FERGUSON.

[2 Hughes, 401.]1

BANKRUPTCY—FORCE OF PROCEEDINGS—HOMESTEAD—EXEMPTION.

1. Proceedings in bankruptcy which affect only the assets in bankruptcy are of the nature of proceed-
ings in rem, and bind all the world, but when they affect property not embraced in the assets,
they can only bind such persons in interest as have actual notice of them.

[Cited in Re Campbell, Case No. 2,348.]

2. A creditor holding a homestead-waiving bond or note of a bankrupt, may have payment of the
amount due upon it out of the homestead, if the homestead has been set apart without notice to
him.

This was an application of E. F. Ferguson, creditor of the bankrupt on a bond con-
taining waiver of homestead, for payment out of property which had been exempted as a
homestead.

HUGHES, District Judge. W. H. Judkins, the bankrupt in this case, applied in June
last for the setting apart of a homestead exemption to him, and observed, in doing so,
the special rules of this court directing the proper proceedings to be pursued for securing
out of the assets in bankruptcy the homestead exemption allowed by the laws of Virginia.
The exemption was duly allowed him, but he did not state in his schedule of debts that
those due to certain of his creditors (among others, that due E. F. Ferguson, the petition-
er) contained on the face of the bonds or notes evidencing such debts a waiver of the
homestead. Nor was personal notice of his application for the homestead exemption given
to the holders of such notes and bonds. The order of this court granting the homestead
exemption was made without personal notice to the holders of such paper, who of course
were unknown to the court. Since then, on the petition of one of these creditors and a
rule upon the bankrupt to show cause against it, the said Judkins has been ordered to
pay the amount of a homestead-waiving promissory note to the holder of it, and in the
event of his not doing so, the assignee instructed to sell enough of the exempted property
to pay the note. Now, again, the holder of a bond containing a waiver of homestead pe-
titions for the satisfaction of the amount due upon it, not having had personal notice of
the bankrupt's petition for the homestead exemption. The bankrupt answers that the peti-
tioner was a schedule creditor, and had notice as such (constructive notice) of the petition
for the exemption and the order granting it. As the principle on which such petitions are
allowed is not clearly understood by bankrupts, I will state it in this case.

The question is, whether the proceedings for obtaining the homestead exemption are
so strictly a part of the proceedings in bankruptcy as to bind all the world, without person-
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al notice being given to those creditors who are affected by the exemption. Proceedings
in bankruptcy, strictly of that character, are so nearly akin to proceedings in rem that they
may practically be regarded as such, and, provided the rules of practice prescribed by the
bankrupt law [of 1867 (14 Stat. 517)] are strictly observed, these proceedings bind all
the world as to the res or assets in bankruptcy. What proceedings are of this descrip-
tion hardly admit of strict definition. Generally, they are those which affect the res only,
without affecting property or rights which are but incidentally connected with the res. All
proceedings which affect merely the res bind the res against the world, such as the pub-
lication of notices in newspapers, the serving of notices by mail, etc., etc. As against such
proceedings it will avail nothing to the creditor or other person whose interests are affect-
ed to come into court and to say that he had no notice of this or that order or proceeding.
For illustration, take the case of land surrendered by the bankrupt in his schedules. If the
land be not bound in any way by lien in the form of judgment, deed of trust, or other-
wise, then the sale of the land by the assignee under the powers conferred, and upon the
notice required by the bankrupt law and the rules of the bankrupt court, is in the nature
of a proceeding in rem, and conveys the title to the purchaser against the world. So, if
the land be bound by lien in any form, the sale merely of the bankrupt's interest in it,
in the manner required by the bankrupt law, and rules of court, is a proceeding in rem,
and binds the whole world. But if the bankrupt court undertakes to authorize a sale of
the land free of incumbrances, that is to say, undertakes a sale of the fee of land bound
by liens, then the proceeding, so far as it affects the lienholder, is not a proceeding in
rem. Personal notice must be given to lienholders; they must have a day in court to show
cause against the sale, and the rule can only be valid upon full notice after a hearing. The
proceeding, as to the interest of the bankrupt, is part of the proceeding in rem, while that
against the lienholder is not, but must be had after personal notice and a hearing in court.
It would be more regular for this latter proceeding to be by plenary bill in chancery, but
it has become the practice of the bankrupt court to permit it to be done by summary
petition in bankruptcy, on personal notice to the lienholders.

The question arising upon this petition of the creditor whose bond contains a waiver
of homestead is, whether the proceedings which were taken to obtain the setting apart
of a homestead were such as bind all the world, especially this petitioner, who had no
personal notice of them. I am clearly of
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opinion that they were not. The homestead is conferred by the laws of Virginia, and these
laws define the circumstances under which and the mode by which the homestead is to
be set apart. Those laws are observed by this court as far as practicable; and the proceed-
ings incidental to those in bankruptcy for setting it apart are not proceedings in rem. In
order that these incidental proceedings for ascertaining and setting apart the homestead
shall bind a creditor who has a claim superior to the homestead, the creditor must have
personal notice of them, and a hearing in court. If the bankrupt does not set forth such
creditor's rights in his petition for the homestead, and the creditor does not in some reg-
ular way receive the benefit of personal notice of the petition, and does not have the
opportunity of being heard against it, he is not bound, and the homestead may at any time
be subjected by the court to the payment of such creditor's claims.

In this case no notice was given to the creditor. The court, in granting the homestead,
had no knowledge that the homestead had been waived in this bond. The homestead,
therefore, is not good against the bond, and the amount due upon the bond must be paid
by the bankrupt or else the homestead sold for its payment.

END OF THE CASES IN BOOK 18.
1 [Reported by Hon. Robert W. Hughes, District Judge, and here reprinted by per-

mission.]
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