
Circuit Court, D. Pennsylvania. Oct. Term, 1808.

JOY ET AL. V. WURTZ ET AL.

[2 Wash. C. C. 266.]1

EQUITY JURISDICTION—SETTING ASIDE RELEASE—FRAUD.

Where a release is given to one joint debtor, although under a misapprehension of its operating to
discharge the co-debtor, a court of equity will not relieve from it, unless where there was fraud
or unfair practices.

[Cited in U. S. v. Murphy, 15 Fed. 594.]

[Distinguished in Upjohn v. Ewing, 2 Ohio St. 19.]
The bill was brought to set aside a release, executed by the plaintiffs to William

Wurtz, of a debt due to the several complainants, by W. & C. Wurtz, copartners in trade,
and which by a settled account, they had agreed to pay. In the year 1788, Joy, one of the
complainants, took out a separate commission of bankruptcy against Christopher Wurtz,
and all his estate, real and personal, was assigned to certain persons, amongst whom Joy
was one, for the benefit of all his creditors. In order to obtain from William Wurtz the
title papers of some of the real property belonging to the copartnership, and in consider-
ation of other separate property delivered by William Wurtz to the complainants, they,
on the 30th of March, 1789, executed a release to him of all debts, demands, suits, &c,
which they have, or might have, for dealings and transactions by the said William Wurtz,
or in the name of Christopher & William Wurtz. Some time after, the supreme court of
Pennsylvania, in an ejectment brought by the plaintiffs to recover part of the real proper-
ty of Christopher Wurtz, decided, that the commission of bankruptcy, issued against the
said Christopher Wurtz, was void under the law of this state; the debt of the petitioning
creditor having been contracted before the passage of the law, although the agreement of
Christopher & William Wurtz to pay, was made afterwards. Upon this decision, one of
the complainants brought an action against Christopher Wurtz, to recover his debt, and
the release to William Wurtz being pleaded in bar, this bill was filed, in order to have
the release put out of the way, as to Christopher Wurtz.

For complainants, were cited, by Mr. Hallowell and Mr. Lewis, the following cases,
tending to show that in cases of mistake, even of law, a court of equity will relieve: 13
Vent 549, Pl. 2; 2 Ir. Ch. 154; 1 Eq. Cas. Abr. 27, pl. 2; Id. 28, pl. 6; 1 P. Wms. 727; 2
Ves. Sr. 310; 1 P. Wms. 130; 2 Ves. Sr. 100; 2 Atk. 31; 1 Vern. 32; 3 Atk. 522.

On the other side, were cited: 1 Fonbl. Eq. 116; 2 Vern. 615; 3 Bos. & P. 35; 7 East,
456; Doct. & Stud. 147; 1 Fonbl. Eq. 128; 9 Ves. 125; and particularly 1 Fonbl. Eq. 106,
108, to show that in such a case as this, ignorantia legis non excusat.

WASHINGTON, Circuit Justice (PETERS, District Judge, absent). I have consid-
ered this case with attention, with a view to discover, if I could, any solid ground upon
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which to relieve the complainants: for it is clear, that the release to William Wurtz was
given under a mistaken opinion, that the proceedings, then depending against Christopher
Wurtz under the commission of bankruptcy, would render the instrument inoperative
as to him. But if a misapprehension of the legal consequences of a release to one joint
debtor, can furnish a sufficient reason for setting it aside, the principle from which such
a consequence flows, would be of no other use than to send the releasor, in almost every
instance, into a court of equity: for, I think it may safely be affirmed, that it can seldom
happen that a creditor, who gives a release to one of two joint co-obligors, without receiv-
ing full satisfaction, intends thereby to discharge the other; and whether the misapprehen-
sion is of the legal effects of the release by itself, or as dependent upon some other legal
question which is also mistaken, the reason is the same. It is not pretended in this Case,
that any unfair practices were used by either of the joint debtors in order to procure this
release; or that the complainants were ignorant of any facts material for them to know; or
that a different kind of instrument was intended by the parties, or directed to be drawn,
than the one which was actually executed. In such a case, I am aware of no case in which
equity has not followed the law.

The strongest cases cited for the complainants, are those from Vesey and Atkins: but
in them, the court detected the mistake in the bonds, by referring to the nature of the
original contracts, of which they were only the evidence, and by this test, the obligors
were considered to be severally bound in equity, because they were so by the original
contract of loan. It is upon the same principle, that if a settlement differ from the articles,
or an instrument is drawn differently from the agreement of the parties, equity will look
at the intention. But the principle of those cases is inapplicable to this, which is purely a
question of law, attended by no circumstance of fraud, and none of mistake, but
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such as is common in similar releases, to warrant the interposition of a court of equity.
Mistakes of this kind are not unfrequent, and yet it is worthy of remark, that no instance
has been furnished, in which chancery has relieved. There are, besides, circumstances
which present this case in an unfavourable point of view for the complainants. It is now
twenty years since all the estate of Christopher Wurtz, against whom relief is sought, was
assigned to certain persons, in whom the right to dispose of it upon such terms as they
might think proper, was completely vested. It is true, that these sales, if any were made,
would not conclude Christopher Wurtz, at least as to his real estate; but it is, perhaps,
impossible at this day to calculate the injury which that defendant has sustained by an act,
which, I am bound to say, violated the law of this state, and the rights of the individual.
Can the complainants restore him to the situation in which he was, at the time the com-
mission of bankruptcy was taken out, or at the time when by the operation of the law,
he was discharged from the debts due to the complainants? Can they furnish a plain and
satisfactory rule, for estimating and compensating those injuries? And unless this can be
done, I am at a loss to discover the principle upon which they can entitle themselves to
the assistance of a court of equity. The bill must be dismissed with costs.

1 [Originally published from the MSS. of Hon. Bushrod Washington, Associate Jus-
tice of the Supreme Court of the United States, under the supervision of Richard Peters,
Jr., Esq.]
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