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Case No. 7,552. JOY V. ALLEN ET AL.

(2 Woodb. & M. 3031
Circuit Court, D. Massachusetts. Oct. Term, 18462

SEAMEN'S WAGES—WHALING VOYAGE—LIABILITY OF OWNERS—-AUTHORITY
OF MASTER-EMBEZZILEMENT.

1. The owners of a vessel in a whaling voyage, where they and the crew are shareholders, in certain
agreed portions in the cargo, are trustees to manage and dispose of it for the benefit of all con-
cerned. The title is in them, but the interest in the proceeds belongs to the shareholders. They
are not like common carriers for others, liable for robbery, as the property is, in a large proportion
their own, and there is no danger of collusion with highwaymen and pirates; but as trustees, or
co-partners, or directors in a company, when they are joint stockholders, or depositaries or private
carriers, they are responsible for only ordinary care in selecting agents, and carrying the cargo.

{Cited in Macy v. De Wolf, Case No. 8,933.]

2. They are liable at law in an action, if not otherwise, for ordinary care in selecting a master, and
prosecuting him for misbehavior, and in storing or selling the cargo.

3. Owners of vessels are generally responsible for the misconduct of the master committed in their
business, to third persons or strangers, but are not so liable to their cestui que trusts, or co-part-
ners, or joint shareholders, if using due care in selecting him.

4. The master of a vessel may, in certain exigencies, to obtain supplies or repairs, hypothecate or sell
the vessel and cargo, but the necessity for it must be clearly shown before it can be considered
right.

{Cited in Perkins v. Currier, Case No. 10,985.]

5. It is also decisive against the claim for the oil lost abroad, that the libellant has not prosecuted the
owners for it, till near six years have elapsed, and the master is dead and insolvent.

{Cited in Smith v. Sturgis, Case No. 13,111.}

6. The statute of limitations is not a bar to the rest, as an acknowledgment of some debt due was
made within six years, and the long delay to prosecute for the oil, which arrived home, is not
shown to have led to any losses, acts or divisions of profits, injurious to the owners, or to have
been accompanied by any other evidence than the length of time, raising a presumption of pay-
ment to the libellant.

{Cited in Packard v. The Louisa, Case No. 10,652; Southard v. Brady, 36 Fed. 561; Bailey v. Sund-
berg, 1 C. C. A. 387, 49 Fed. 586.]

7. The freight on oil home, where a whale vessel is condemned abroad, as not seaworthy, is to be
charged to the owners, unless there is a usage at the port to make it a general charge on the cargo.

8. No part of the oil sold abroad is to be charged to the owners, as going for supplies and repairs,
unless clearly necessary, and shown to be so applied.

0. If the master of the vessel is guilty of embezzlement or barratry, the crew are not to be answerable
for his wrong to other owners.

{Cited in The Antelope, Case No. 484.]
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10. If a whale ship never returns to this country, but is lost, or condemned, or sold abroad, yet if the
owners realize some net proceeds of her cargo, they are bound to account for it to the sharehold-
ers, though the contract be not to pay them tll her return.

This was an appeal from a judgment of the district court, rendered March 13, 1846,
charging the respondents {Gideon Allen and others] with the payment of $1,961.21, for
wages under the following libel. It was filed June 30, 1845, averring that the libellant
{Alexander S. Joy] had been employed as mate on board the ship Victoria of New Bed-
ford, of which one Colter was master, and the respondents owners; and that, in the ship-
ping articles it was agreed to give him as wages one twenty-eighth of the catchings or
earnings of said ship in the whale fishery. It next averred, that on the 5th of December,
1836, he went to sea, and continued to serve in said vessel till the 19th of January, 1838,
when he was discharged, at his own request; that in the mean time, the vessel had taken
1250 barrels of oil, and he was entitled for his share to the sum of $2,103.37, which,
though demanded of the respondents January 1, 1839, had never been paid. {Case No.
7,235). One of the respondents, Frederick Parker, was discharged in the district court, on
the ground, that he was not a part owner; and the others, in their answer, admit that the
libellant sailed in said vessel as mate, at the time, and on the terms described, they being
owners thereof; that she prosecuted her voyage till July, 1838, when she was condemned
at the Island of Tahiti, having taken in all about 1700 barrels of oil; that after said con-
demnation, her master shipped home 15,235 gallons of oil, and no more, which they sold
for $15,749.10, and received no other part of the catchings of the vessel; that the libellant
neglected his duty while on board, and deserted at a place in New Zealand called the Bay
of Islands, and thus forfeited any share he might otherwise be entitled to in said earnings,
and that the libellant soon after returned to the United States, and demanded his share;
but the owners being satisfied of his desertion, refused to pay it, and more than six years
have since elapsed, and, therefore, they pray a decree against the libellant, and for their
costs. At the hearing here in September, at an adjourned session of the May term, 1846,
it was admitted, that the respondents had received 578 gallons more of oil, sent home
from the Cape de Verds, in the early part of the voyage, and hence overlooked. Its net
value was agreed to be $428. It was found, also, that Allen,
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one of the respondents, wrote a letter to the libellant, October, 10, 1839. requesting to
know the particulars of his claim, and which was addressed to him at Nantucket, where
he then, as well as since, has resided, with the exception of one short absence. Again, on
the 28th of the same month, T. Coffin, the attorney of the owners, wrote to him, saying
a settlement could not be made till it was seen what the owners were able to obtain of
the offices where the vessel was insured; adding, he would soon be at Nantucket and see
him. No communication whatever after this was proved by either side to have taken place
between these parties, or their agents, till the filing of the libel. The master of the Victoria
and his clerk never returned to this country, and the former died abroad about two years
since, not having paid for the residue of the oil, or the sales of the vessel, or satistied the
owners that the vessel was properly condemned and sold. It appears that he had been
furnished with some funds for repairs and provisions, which might be required abroad;
but still had sold most of the oil, and charged the owners in some of his accounts with
provisions and repairs. But no proof was given on either side as to the making of such
repairs or not, and the necessity, or not, of any funds to be used beyond the amount with
which he had been supplied at home. Accounts were put into the case from the captain,
called for by the libellant, which showed that when the first oil was sold by him, he had
a balance of funds on hand greater than the proceeds of the oil. It appeared further from
the same accounts, that he sold more oil afterwards abroad, by about $6000 than was
necessary to pay the shares of himself and the seamen, with whom he settled; and that
he still owes his employers over $5000 for the oil, and $8981, including what he sold the
vessel for. But there is no evidence or voucher, sustaining any of these accounts rendered
by him, and several of the charges in them are such as are manifestly improper on the
face of them. The shipping articles were not put in, having never been returned to this
country; but it was agreed that they were in the usual form, and like one put into the
case and hereafter referred to. Most of the other testimony relates to the discharge of the
libellant abroad, whether regular, or that he deserted.

Mr. Crowninshield, for libellant.

T. Cottin, for respondents.

WOODBURY, Circuit Justice. The right of seamen to wages, as a general principle,
after freight has been earned and the voyage ended, and to recover the same of the own-
ers, or the master when their agent, or of the vessel in rem when not lost, is well defined
and clearly regulated by many adjudged cases, as well as by elementary principles. But the
rules on this subject, in the case of whaling voyages, where usually the wages are not a
fixed sum per month, or a quantum meruit, but a portion or share in the earnings, and
controlled by specific provisions in the shipping articles, are less uniform and distinct. In
this particular case it is agreed, that the share of the libellant was to be one twenty eighth
of the catchings. This was under the general stipulation in the shipping articles, that he
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went on the voyage “at such share of the net proceeds, or of the actual products of the
voyage, to be paid pursuant to this agreement of the custom and usage in the port of New
Bedford.” Further, in respect to the time when the payment was to be made, it is agreed
that it was according to the true meaning of the stipulation, that each seaman, when there
had “been no plunderage, embezzlement, or other unlawful acts committed on the said
vessel's cargo or stores, shall be entitled to the payment of his share of the net proceeds
of the voyage, &c. as soon after the return of the said ship to New Bediord, as the oil
or other products of the voyage can be sold, and the settlement adjusted by the owners
of said ship.” According to another stipulation, no officer or seaman shall “be entitled to
any payment on account of his interest in the said voyage, until the said vessel shall have
returned to the said port, and her cargo have been delivered.” Without much doubt, after
all these events have happened, the amount due to any seaman in a whaling voyage, may
be sued for in assumpsit, on the special contract. See act of congress, 19th of June, 1813,
in 3 Stat. 2; 3 Es Ca. 141; Macomber v. Thompson {Case No. 8,919}; 5 C. Rob. Adm.
8; Curt. Merch. Seam. 60. And it is not objected here, that a libel cannot be instituted for
the same in a court of admiralty, because it is a claim in the nature of wages, though not
eo nomine for them; nor the vessel itself liable for them, as in other cases in admiralty.
Dunl. Adm. Prac. 61; 3 Pick. 439; Harden v. Gordon {Case No. 6,047]}. Nor has it been
objected here to the jurisdiction of the court, that it is a suit to settle a joint partnership
concern, as this may not be such a partmership, technically, however it may be in equity
as to the proceeds. The Sydney Cove, 2 Dod. 12; Coffin v. Jenkins {Case No. 2,948].
In England, however, recently, in the case of The Riby Grove, 2 W. Rob. Adm. 52, the
court of admiralty declined jurisdiction in a claim by a seaman, to enforce such a whaling
contract as this. It is a case of a special contract certainly, though as a partnership, it may
be proper to regard it as an imperfect one, if any. Abb. Shipp. 442; The Crusader {Case
No. 3,456}; 1 Valin, Comm. 676. Such is the case, when the master divides the profits
with the owners in a common voyage. 17 Mass. 197; 2 H. Bl. 235; 4 Greenl. 264. I shall,
therefore, not press exceptions of this kind, when apparently waived by the parties.
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The first objection, in respect to the right to recover all which is claimed is, that an em-
bezzlement was committed of a portion of the cargo, and hence, under a stipulation in the
articles, it should bar a recovery. But though under these stipulations it seems clear that
none of the crew or officers, guilty of “embezzlement,” or “plunderage,” could recover, yet
if the embezzlement or fraudulent loss of the cargo has been, by some misbehavior of the
captain alone, as is understood to be the case here, it would be harsh to make the crew
responsible to other shareholders for his misconduct, or to be insurers against it. Thus, if
some of the seamen are absent when an embezzlement happens, they are not answerable
for it. Sullivan v. Ingraham {Case No. 13,595}; Frederick v. The Fanny {Id. 5,077.]

The next objection is, that the vessel has never returned within the meaning of the
articles, so as to render the owners at all liable. But, if the vessel is condemned abroad,
or lost at sea, or captured or sold, and a Part of the cargo was saved, or regained, it would
seem just to let the seamen have a share, though the vessel never returned, in specie, to
this country. Sheppard v. Taylor, 5 Pet. {30 U. S.} 675. Such is the rule, in substance,
in common cases of wages, or in a loss at sea, where Ireight is before earned. 2 Dod.
502-504. Such cases constitute equitable exceptions. Much more should they here, where
the voyage was broken up by the respondents’ ship becoming unseaworthy, or by the
wrongful acts of their master and agent.

In the next place, the owners except, that they are not responsible for any oil, or its
proceeds, not actually received by them, nor gone to their benefit. It is true, that the writ-
ten stipulations indicate expressly that nothing can be recovered as wages in such a case,
except what was “the net proceeds,” or “actual products of the voyage.” Such a provision
is very natural and proper, where the owners and mariners embark together in a fishing
adventure, full of danger and loss, speculative and doubtful in some degree as to its re-
sults, but holding out a prospect of gain at times very large, and much beyond the ordinary
rate of seamen'’s wages, as well as of mercantile profits. In such a case, each party, if claim-
ing and entitled to those large gains when made, must of course submit to smaller ones,
and less profit or wages, when the gains happen to be small from losses or other causes.
But the libellant insists, that the owners are liable, on account of the oil sold abroad and
lost there by the embezzlement of the captain, as well as for the proceeds of that which
reached this country. Whether this position can be sustained or not, must depend on the
special contract in the shipping articles, made between these parties, the nature of their
respective interests, and their several duties and liabilities to each other.

It is a matter of some surprise, that when the whaling business has been pursued so
long and extensively as in this country, the adjudged cases should be so few that go to
fix the rights and relations of all concerned. But it may be considered as settled, that the
seamen, in such cases, are not to be treated as jointly interested in the ship or cargo, with

the owners, in the common acceptation of such an interest. Abb. Shipp pt. 5, c. 1 (New
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Ed.) 715; 4 Es. Ca. 182; 4 Maule & S. 248; 1 Camp. 329; 3 Pick. 435; 4 Pick. 234; 23
Pick. 492; 17 Mass. 206; The Crusader {supra}; The Sydney Cove, 2 Dod. 12. Yet it is
certain, that they are jointly interested in the proceeds or products of the cargo, leaving
the technical title in it 4l sold to be in the managing part of the concern, the owners of
the vessel. 23 Pick, 492. What is the true nature of the interests, then, in the cargo on
the face of the transaction? The owners seem to be a species of trustees for the seamen
in common with themselves. It is a sort of joint stock operation, under directors, and be-
tween whom and the other shareholders the net products of the trust are to be divided
in certain agreed shares. It is, then, a doubtful question, under these views of the con-
tract and undertaking in this voyage, whether the owners can be considered chargeable,
and be made to account for a share in any oil in this case, which never came into their
possession, and from which they never realized any proceeds, but which was embezzled
and sold by the master. Their liability for that, it seems to me, must depend on the care
and diligence they were bound to use, and did use under general principles applicable to
trustees and agents, and the nature of this kind of business.

It is only by analogy to some act of congress, and by reference to the specilic contract
in this case and others like it, and by resemblances between this and other transactions
in some degree similar, that any just result can be reached in the present case. There is
no act of congress which seems to bear on this question. That of June 19, 1813, as to
those engaged in “the bank or cod fishery,” is limited to them. 3 Stat. 2. And nothing is
prescribed about what shall and what shall not be chargeable in their account, or what
the owners may be answerable for in it at common law or in admiralty. If we go from that
to the liability of owners in freighting vessels for the cargo, when embezzled, and if there
they would be answerable for robbery, or barratry in the master, or theft by the crew, the
ground for the liability of owners there as common carriers, does not seem to exist here.
Their relations here to the cargo, as carriers of what in part belongs to other shareholders
in equity, and in part to themselves, but the legal title to all being in themselves alone,
seems to create a responsibility entirely different. The interests in it, the dangers of the
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public policy concerning it, are all different To hold the owners to be insurers of the
cargo against all events, when they were acting only as trustees or agents for those inter-
ested in the cargo, partly themselves and partly others, could not be supported either by
precedents or the nature of the business. Thus, though owners, when common carriers,
whether by land or water, are liable in case of loss by robbery or embezzlement, on ac-
count of the danger of collusion and fraud in any other course, it is not so even there in
case of loss by perils of the sea or public enemies, where no such danger of collusion
exists. Abb. Shipp. 286, 291. So here, it does not exist in case of embezzlement or fraud,
as the property carried by the owners is technically their own, and in equity belongs to
them and the crew and officers in charge of it; and it is not received by them as common
carriers from and for strangers. So far as it is property, the title to which is in themselves,
they are of course bound by law to no diligence, except what they please to exercise over
their own property; but so far as they hold it in trust for others, and carry what others
have a claim to, as cestui que trusts, they are responsible to those others to the extent that
trustees are generally. If likened in this respect to directors over joint stock property, such
as banks, manufactories, &c, in which they are shareholders, they are from their position
liable for reasonable diligence and care, but nothing more. So, if they are considered as a
species of special co-partners in the cargo, though in managing it the seamen are regarded
as dormant, was it ever heard that an acting partner was liable to a dormant one for any
thing but ordinary diligence? or, for a loss sustained by the wrongful acts of agents? They
must, to be sure, carry the cargo with ordinary diligence, so far as others may possess
some interest in the proceeds of it. But they are not compensated so as to justify requiring
from them more care than that, and their relation to the cargo does not render it necessary
to exact greater diligence than that, their own interests in it being so large as usually to fur-
nish a sufficient guarantee for the use of all reasonable vigilance. The owners supply the
vessel and provisions, and usually receive therefor one half or two thirds of the voyage,
according to the express agreement in the shipping articles, or the usage of the port, when
not otherwise provided for. Did they, then, use ordinary vigilance here, as to the property
lost or misused, or plundered by the master, and in the selection or prosecution of him?
Nothing appears in evidence to the contrary. They had an ample motive to use it, being
such large proprietors of the cargo, as well as owning all the vessel. The master, for aught
which is shown, had been experienced in this business, and up to that time considered
trustworthy. He never returned to this country so as to be prosecuted for his misbehavior,
and damages recovered of him for all interested. Such a suit at Tahiti could hardly be
expected, or elsewhere near. No insurance is shown on the cargo, either for themselves
or all concerned, though a letter is put in about a resort to the offices for some indemnity;
and, for aught which appears, nothing could be or has been received from the offices,

by way of insurance on the cargo, and could not have been, unless the offices choose to
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insure against barratry, and after some cargo was known to be on board. I have no doubt
that if the owners should neglect to prosecute for barratry or robbery on the cargo, or sell
it to persons apparently irresponsible, or be negligent in storing it before sold and after
arriving here, they would either be liable to suits at common law by the seamen, or be
made to account in a libel like this for the loss sustained. But I know of no duty on them
to insure for themselves or the seamen, even if able to, and that they should be held
answerable when in all these subjects they have exercised ordinary diligence, and which,
from their own large interest in the cargo, it is presumed they will and do exercise, till the
contrary appears; or that they should be held answerable for oil destroyed by shipwreck
or fire, or wrongful or tortious acts of the master or others, does not seem to accord with
their peculiar relations to such property, and the peculiar terms of the shipping articles
between them and the seamen. Any loss, so sustained, falls on them also at first more
heavily than on the seamen, and not, as in cases of ordinary freights, on others, the owners
of the cargo, or their insurers. The officers and men too, are, in this view, in a case like
this, interested to prevent loss in any way, as they are deeply interested in the cargo and
its proceeds.

The whole of this whaling business depends so much on the special contract of the
parties, that congress appears to have regarded the vessel not liable at all for the share
due to the seamen instead of wages, in similar fisheries and contracts, without a particular
law, and then renders the vessel liable during only six months after the sale of the fish,
but makes no provision whatever as to the whale fisheries. They left them to their special
contracts. 2 Stat. 2. The conclusion is then forced on my mind, that the owners, being
under strong inducements to use due diligence to recover more of the cargo than actually
came to their hands, and the evidence in the case failing to show any neglect to use such
diligence; they ought therefore, in law as well as justice, to be held to account for no more
than in truth reached their custody or possession. See The Riby Grove, 2 W. Rob. Adm.
64.

In fixing the responsibility of the owners, in a case like this, for the embezzlement and
loss of the cargo, by the misbehavior of the master or crew, the contract and nature of the
case being peculiar, it would be useful to look to some further analogies bearing on the

special character of this voyage and the fiduciary
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relation in which the owners stood to the crew and the cargo, and see if they do not fortify
the conclusions I have formed. It is undoubted, as before suggested, that if they were
common carriers for others for hire, they would not be excused from liability to others,
owning the cargo, for embezzlement and losses by the master and crew, though exercising
ordinary diligence. Story, Bailm. § 528; Abb. Shipp. Pt. 3, c. 3, § 3; Jones, Bailm. 107;
3 Es. Ca. 127; 4 Day, 287; 3 Day, 389; 6 Johns. 170; 8 Johns. 213; 4 Burrows, 2298.
The law on this point, however severe in appearance, has been long and well settled on
grounds of public policy, and should not be now changed, except by legislation. 10 Johns.
1; Story, Bailm. §§ 488, 489; 9 Wend. 114; The Maria, 4 C. Rob. Adm. 348, 349; 1
Durn. & E. {Term R.} 27. In such case they are insurers as to all, not excepted. But here
it is equally undoubted, that they were not common carriers. They did not hold them-
selves out for freight for hire to any persons offering to employ them. Their vessel was,
in substance, dedicated or chartered for a special private purpose, in which they and the
crew were mutually interested; and they were to carry only their own property and that of
the crew, of the special kind, taken or caught on the voyage. Their business in carrying,
then, was not common and open to the world; nor was it for hire from others, but to
benefit merely themselves and the crew by bringing home their earnings, for the mutual
advantage of all of them. See cases distinguishing what carriers are not common ones.
Story, Bailm. §§ 457, 495; 2 Kent, Comm. 40, 597; 2 Bos. & P. 417; 4 Taunt. 787; 1
Wend. 272; 6 Taunt 877; 1 Salk. 249; 1 Bell, Comm. 467, § 399; Caton v. Rumney, 13
Wend. 387. See further, Story, Bailm. § 501; 11 Mass. 99; 19 Johns. 235; 15 Johns. 370;
2 Wend. 327; 9 La. 33, 34. What then was their position as bailees, by analogy, if not that
of common carriers? It seems to me to have been that of depositaries, with some interest
in the thing deposited belonging to the depositary. The catchings were to be deposited in
the vessel, and the owners were to take into their charge, in connection with the officers
and crew of the vessel, the whale and oil, as caught and prepared, and bring it to this
country. All on board were interested in its safety, and the diligence required by law in
such cases may be even less than ordinary. Story, Bailm. § 63. At all events, it would
be no more than owners generally, or depositaries in such business, usually exercise in
relation to their property. 14 Serg. & R. 275; 2 Adol. & E. 256; 2 Kent, Comm. 40, 561;
4 Nev. & M. 256; Story, Bailm. §§ 62, 63, 67, 79; Jones, Bailm. 31. If stolen or embezzled
by others, it is the loss not of the depositary if using ordinary diligence, but the loss of
those making the deposit. See same cases, and Foster v. Essex Bank, 17 Mass. 479; 1
Dane, Abr. c. 17, art 11, § 3. And the case is not altered when the depositary, as here,
may be regarded as jointly interested in the property. Jones, Bailm. 82, 83; Story, Bailm.
§ 62. The civil and French laws are similar in this respect, as to depositaries. See 17
Mas. 479, 499; 4 Burrows, 2298; 2 Bl. Comm. 452. See Coggs v. Bernard, 2 Ld. Raym.
009-914; 2 Show. 172, 184; 4 Coke, 84; Cro. Eliz. 815; Willes, 118. But if by analogy
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they are not common carriers, or depositaries, with an interest in what was deposited, they
may, so far as carrying the oil for others be regarded in this instance as private carriers
for hire, to be paid out of, or by their share in, the oil, as their hire. That comes nearest,
probably, to the naked truth. Story, Bailm. § 457. In such a capacity they are liable for
only ordinary diligence. Story, Bailm. § 457; 2 Bos. & P. 417; 6 Cow. 173; 11 Mass. 99; 8
Car. &8 P. 207-211; 2 Moody & R. 80; 1 Moody & R. 38. And thelt, or injury by force,
committed on the property, in such a case, they are not responsible for, unless failing to
use ordinary diligence. See same cases, and Jones, Bailm. 97, 98. But one plausible an-
swer has been urged to objections like these, and, on its face, till the proper principles
are applied to this peculiar kind of business and contract, seems to have much force. It
is, that the master was the agent of the owners; and as the whole cargo is shown to have
been in the possession of the master, it must be deemed in law to have come into the
possession of the owners, and they ought, therefore, to account for the whole. It must be
conceded, that, for many purposes, the master of a vessel is to be regarded as the agent
of the owners. 9 Johns. 227; 2 Selw. 582; Abb. Shipp. 791, note; 6 Mass. 300; U. S. v.
Hamilton {Case No. 15,290]}; Bray v. The Atalanta {Id. 1,819].

In all cases, generally, of a loss of cargo by embezzlement, sale, or destruction of it by
the master or crew, the owners of the vessel will be held responsible to the owners of the
cargo; “because all persons employed in the navigation of a vessel are the direct servants
of the owners of the ship, in different grades of authority.” Jordan v. White, 4 Mart. {N.
S.} 339; Merch. Mag. June, 1846, p. 550. But this, of course, must mean other owners
of the cargo than the officers and crew, or the owners of the vessel, as it would be the
worst policy imaginable to make them answerable to the officers and men for their own
misbehavior; and it would be absurd, no less than useless, if the owners themselves are
the technical owners of the cargo, to make them liable for it to themselves. Independent
of this, in cases generally the master is not the agent of the owners, in any wrongful acts
by him, unless in law or fact he was authorized by them to do those wrongful acts, or
placed in a position so as to make them liable for such acts to strangers. He, of course, is
not their agent in selling and embezzling their own property, so that they cannot recover of
him for such wrongful acts; and hence, when they are bound to others by such wrongful

acts of his, it must be, because they adopted

10
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them, or put him in a position where they are answerable to others for him, whether
acting wrong or right. But that must be to others who are third persons or strangers, and
cannot be to such as their own cestui que trusts, joint stockholders, or co-partners in real
interest, and when ordinary care was used by the owners in selecting the master or agent.
To illustrate this fully, their liability for him does not extend beyond acts done within the
compass of his employment, and he never is empowered to sell the cargo; it is not within
the compass of his employment unless expressly authorized, except, in case of extreme
necessity, to pay for repairs. 2 Browne, Civ. & Adm. Law, 134, 139. Where he is ex-
pressly or impliedly empowered to sell the vessel, may be seen in other cases. None of
them are shown to be like the present case. Abb. Shipp. 93; 6 Mass. 422; 1 Pick. 389; 6
Cow. 173; 9 Johns. 325. So they may be liable for him ex delicto, no less than ex contrac-
tu; for acts done in executing his agency, which acts, from neglect or want of skill, injure
others. McManus v. Crickett, 1 East, 106. But beyond that, I see no reason for making
them responsible for his willul and intentional wrongs, whatever may be the doctrine of
some few foreign courts, or foreign jurists as to this. See cases in The Rebecca {Case No.
11,619). Nothing is proved here to make them liable for him as an agent, under these
views, nor is his conduct in condemning this vessel, and disposing of that and the cargo,
as hereafter explained more fully, shown to have been justilied by any facts, bringing the
acts within those general principles, which sometimes allow such acts from the necessities
of the case, or the policy of the law. His behavior, therefore, was a wrong to the owners
as well as the seamen interested in the cargo; and no exigency is proved, which made it
rightful in him as an agent, or requires them to be responsible for his conduct in doing it,
to the persons suffering and interested only in common with themselves.

I there had been an exigency shown for a sale, in this case, of the cargo, perhaps it
would be just to regard such sale as the sale by the owners, and to hold them to account
for it, as much as to account for the others made at home. For though the vessel has
never arrived home, and hence the owners are not strictly liable, within the words of the
shipping articles, till she does; yet if she was condemned and sold abroad correctly by
their agent, it does not, as before suggested, lie in their mouths to object that she has not
yet returned; and by parity of reasoning, if their agent correctly sold some of the cargo
abroad, and received the proceeds of it, they are not to be heard to say, these proceeds
have not come to their hands. The George {Case No. 5,329]}; Cloutman v. Tunison {Id.
2,907}; Pitman v. Hooper {Id. 11,185}; U. S. v. Winn {Id. 16,740}; The Saratoga, {Id.
12,355); 2 Hagg. Adm. 171. Whatever is legally and properly done and received by an
agent is to be regarded as legally and properly done by the principal. But the evidence
required as to the legality and propriety of the conduct of the agent on this subject, so as

to bind the owners, is here entirely wanting.
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So far as any evidence exists, it is almost all the other way. Beside this answer to the
claim to hold them responsible to the crew for the captain‘s acts on this subject, he was
in another view of the transaction as fully the agent of the crew as of the owners. To be
sure, he was not selected by them directly, and answerable to them directly; but he was
selected by and answerable to their trustees, the owners acting as well in the behalf of the
seamen as to their interests in the cargo as in behall of the owners. This connection and
relation are useful to prevent what the shipping articles call “plunderage,” and make the
seamen vigilant as to any neglect or misbehavior of the master, of robbery by others, and
to give seasonable information of them to consignees abroad and the managing owners
at home. It seems to make the business more lucrative for all, when all are parmers in
the profits, and have imperative reasons for attention. But on the other construction, the
seamen would be indifferent to all this, and might be tempted to unite in depredations on
the very property in whose proceeds they are jointly interested, but for which, if lost or
embezzled, the owners of the vessel are, by this other construction, to be held responsi-
ble, and the crew not to be in some degree common sufferers. It is a matter of regret, that
evidence and admissions here are not more distinct as to the nature of the embezzlement,
barratry or loss by the captain, being chiefly derived from his own accounts sent home to
the owners. But it seems conceded to have amounted to some wrongful and fraudulent
act, which prevented him from ever returning to this country. The definition of barratry is
fraud and deceit by the master, committed on the owners of the vessel or cargo. 8 East,
126; {Swan v. Union Ins. Co. of Maryland]} 3 Wheat. {16 U. S.} 170, note; 14 Mass. 1;
13 Johns. 451. Such was it here, so far as explained. It may be by running away with the
property, or smuggling, so as to forfeit vessel or cargo, or any other fraudulent destruction
or loss of them; though it must not be mere neglect. 3 Wheat. {16 U. S.} 171, note; 1
Strange, 581; Cowp. 143; 4 Durn. & E. {Term R.} 33; 1 Dum. & E. {Term R.} 330; 2
Ld. Raym. 1349. If they insured here, it was not probably against barratry. 8 Mass. 308;
13 Johns. 451. Insurers are not liable for barratry, unless it is specially insured against. 7
Dum. & E. {Term R.} 505; 1 Durn. & E. {Term R.} 323; 2 Strange, 1171; 3 Dum. & E.
{Term R.} 278. The owners can insure against it if they please, and offices deem it good
policy to take such an insurance. Patapsco Ins. Co. v. Coulter, 3 Pet. {28 U. S.} 232; 2
Barn. & Ald. 82; Grim v. Phoenix Ins. Co., 13 Johns. 451.
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But here they could hardly be expected to be liable for or to insure against frauds and
losses of property, to be committed by part owners in equity. There was quite as much
reason for the seamen to insure as to the cargo, as the owners.

Seamen cannot insure their wages in common cases of freighting voyages, as it might
prevent so much exertion to save the vessel and earn freight. The Juliana, 2 Dod. 509;
McQuirk v. The Penelope {Case No. 8,925}; 1 Hagg. Adm. 239; 3 Dod. 201. But after
they are earned, and especially if invested in a cargo on board, the objection would not
seem to apply. And though then, it would not answer to allow them to insure against em-
bezzlement or barratry generally, I see no reason why seamen may not in a voyage like this,
insure their own share, alter some cargo is taken, and against the barratry of the captain
or embezzlement by him or other seamen. But however this may be, a neglect or inability
in law thus to insure, furnishes no reason why the loss must not fall on themselves rather
than the owners, as the latter are here only private carriers, and not obliged to insure, and
liable only for ordinary diligence, and presumed to exercise it here in respect to a cargo
where the title was nominally all in themselves, and held in trust for themselves no less
than others. If they are liable, it would seem also more proper to subject them in a special
action on the case or on the contract, and not by charging them with the net proceeds of
what they never received at home; and when the gist of the complaint is misfeasance, in
employing an unfaithful captain, rather than actual receipts by them of further proceeds,
than they proposed to account for. There are some conflicting analogies and cases on this
point, I admit, and it is not without some hesitancy I have come to the conclusion, that
this exception, thus set up, growing out of the general agency of the master for the own-
ers, ought not to prevail to make the owners liable for his misconduct abroad in relation
to this cargo, without further evidence than has been offered in the present case. But it
need not be a matter of surprise, that most questions in litigation have to be disposed of
doubtingly, and resort be had often to general reasoning and analogies, to get any thing
like certainty on the one side or the other. Because if precedents existed in point, the
counsel could seldom advise parties to contest questions; and much less would they do
it, if positive statute or well settled principles applied directly in point to the matter con-
troverted. The most that courts can do, when not able to find such precedents, or statutes
or principles to guide them, and which have been overlooked by counsel, or disregarded
by parties, is to grope their way to what seems most just and truthful and right by the aid
of collateral illustrations, indirect analogies, precedents bearing on the question, but not
running on all fours, and inferential reasoning from other settled rules. And after all that,
the result may be only an approximation to what is correct, having the balance of legal
probabilities in its favor, rather than being clear or undoubted. It is fortunate sometimes

to be thus far fortified. It may be strong enough to form a new landmark in the law, a
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new and authoritative rule or guide; or it may only throw some new light on a difficult
question, and furnish scaffolding to aid others to mount higher.

I am, however, more strengthened in the conclusion to exonerate the owners of the
vessel for the master's embezzlement in this case and on this evidence, from another cir-
cumstance, about to be explained. It relates to the long delay, which has been indulged in
by the plaintiff in prosecuting this whole claim, and which, it will be seen, bears specially
and unfavorably on that part of it for oil sold abroad by the master's misbehavior, as, dur-
ing that delay, he has become both insolvent and dead. This is a consideration separate
from the statute of limitations pleaded as a defence against the whole claim, and which I
shall consider hereafter. When there is no technical bar by statute, and no delay, Which
has changed the condition of the parties by sale, or settlements of the property at home,
there may still he such a delay as to produce changes greatly affecting the property abroad.
In respect to any oil, not actually received in this country by the owners, there may be an
injury by so long delay to call on them as to that oil, lost or improperly disposed of by the
master abroad, as ought to exonerate them entirely from accountability for it, though oth-
erwise liable. Thus applying a like rule in an admiralty case as in equity, the libellant not
appearing ever to have apprized the respondents, that he should hold them accountable
for the particular oil lost abroad by the unfaithfulness of their captain, and never having
prosecuted them for the same here till the captain was dead, and a remedy over on him
by the respondents probably worthless; it would not answer to justify a long neglect of
that character and tendency, and of such injurious results, without further explanations
than have yet been given in this case. The action of congress in making vessels engaged in
the bank and cod fisheries liable for only six months after the sale of the fish, to pay the
share of a seaman, shows by analogy that they ought to be prompt, and more especially in
any doubtful claim to oil lost abroad, and should not lay by till death and insolvency, and
loss of papers, and changes of responsibility, may have made the claim entirely destitute
of equity. If sustained at all, it may be only on the sharp points of the law, apices juris. A
court of admiralty, however, in cases within its jurisdiction, proceeds on equitable rather

than strict legal principles, and is hence called “the chancery
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for the sea.” The Juliana, 2 Dod. 521; {The Orleans v. The Phoebus]} 11 Pet. {36 U. S.}
175; {The Virgin v. Uythins}, 8 Pet. (33 U. S.]} 538; Hardin v. Gordon {Case No. 6,047];
Andrews T. Essex Fire & Marine Ins. Co. {Id. 374); 1 Hagg. Adm. 176, 357. On this
cause of exemption, see a case in equity, Mason v. Crosby {Case No. 9,234]. For this
and the ground before mentioned, I think the respondents in this admiralty proceeding
should, in the first instance, be charged with only the share or “lay” of the plaintiff in the
one twenty-eighth of the net proceeds of the oil, which reached the hands of the owners
in this country.

The statute of limitations, as operating on this amount, and indeed the whole claim, is
next to be considered. The length of time which interposed between the sales of the oil
here and the time this libel was filed, and which has been set out in the answer of the
respondents in the nature of a bar by the statute of limitations, is very unusual. I have
no doubt that this statute should prevail in proper eases, when a party chooses to rely
on it, in admiralty as well as in common law proceedings; and, if not as a technical bar,
yet as an equitable defence, showing unreasonable neglect by the complaining party. Wil-
lard v. Dorr {Case No. 17,679); Brown v. Jones {Id. 2,017]. The statute of 4th of Ann
expressly reaches cases in admiralty for seamen's wages. Doug. 1, note; 2 Browne, Civ.
& Adm. Law, 187. It is a little singular in this case, that the libellant, not pretended to
be wealthy, and impatient as seamen generally are for their dues, and having so large a
demand against responsible persons, should have slept over it so long and so soundly, if it
was deemed valid or had not been seasonably settled. But it may have happened because
he expected a claim was still pending by the owners against the insurance offices, which
might, if successful, increase the trust fund, in which he was interested; or it may be that
he did not wish to encounter the defence there intimated and now pleaded against his
recovery, but abandoned at the hearing that he had deserted from the vessel. It is certain
that Colter, the master, in one of the letters put into the case, charges him with having left
the vessel without leave; and the libellant might hesitate in pushing his claim for some
time, under such a charge to be contested, in expectation of Colter's death, who seems to
have become very intemperate, and who died about two years since, and could not now
be a witness against him. But there is no pretence of actual payment to him since the de-
mand which he made in May, 1839. Nor is there any evidence of a change in the position
of the owners here, during this delay, by a division of the proceeds among them, and the
loss of any remedy over if some are now made liable, and thus raising strong equities to
bar a recovery on either of those accounts.

My impression then is, that the claim for what actually reached the owners ought not
to be barred by the delay to enforce it, unless it has been such, as at law would make
the statute of limitations available against it. How this is, depends on the time when the

right of action commenced. The right to some share in the proceeds commenced when-
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ever there were any catchings, contingent on there being enough in the end to yield a net
balance after deducting proper expenses, and on their reaching the owners so as to be
sold and the products ascertained. That contingency having probably been fixed by the
arrival of the oil here, the liability of the owners, if then fixed by it as a debt, was one
not payable at once, in presenti, but payable after the sales, and readiness to make a final
adjustment. This readiness did not exist in October, 1839, when the two letters before
referred to were written; and if there be some doubt, whether they are to be construed as
acknowledgments of something due to the libellant or not, which being within six years
of filing and serving the libel would take the case out of the statute, as the law then stood,
there is no substantial doubt, that they showed a want of readiness then, as provided for
in the shipping articles, to make a final adjustment of the proceeds of the voyage. They
were an admission by the respondents, that the legal time for such an adjustment, under
the contract and the facts of the case, had not arrived. Hence no action could be main-
tained against them tll after October 10, 1839; and the statute, it is well settled, does not
begin to run tll an action can be sustained. See Ang. Lim. 45, 60, and cases there cited;
Pothier, by Evans, 404; 2 Story, Eq. Jur. § 1531. Six years did not elapse from that time
to the filing of the bill. It follows then, that six years not having expired since the right to
sue accrued, and also not, since the claim was recognised or acknowledged by Allen and
his agent as unpaid and soon to be adjusted, there is no technical bar to a recovery here,
by means of the statute of limitations.

The judgment below is, therefore, in most respects affirmed. If the counsel do not
agree in making up the proper sum to be paid under this opinion, I will refer it to an
auditor to make the proper computations and allowances, and report the amount due.

And it may be useful now to submit a few remarks in relation to one or two of these
allowances under the peculiar circumstances of this case. Thus in respect to any charges
and deductions, proper in this case for the freight of the oil home after the condemnation
of the ship, I should, as a general principle, think it was a part of the duty of the owners
to carry the cargo, after taken, to this country; and that the expenses of doing it are charge-
able to them, rather than to the cargo. If the vessel becomes not seaworthy on the voyage

by perils of the seas, as is supposed to have been the case
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here, the owners must, by analogy to other cases, on shifting the cargo, not receive Ireight
on it, (or, in other words, have their share or proportion of the catchings,) unless they
are at the expense of carrying it to the place of its original destination, so as to earn their
freight, or what is a substitute for it. In that way only can they equitably or legally earn
their share in the net proceeds of the cargo. But it may be, that by the shipping articles, or
usages of the whale fisheries, which the articles recognize expressly as binding, this rule
would apply only where the vessel was not seaworthy at the time of leaving home. This
last is not pretended to be the case here, and is seldom likely to be, as the owners of the
vessel, on account of their large interest in the cargo, no less than the vessel, are deeply
interested to have her seaworthy, and could not indemnily themselves by insurance, if she
was not seaworthy when sailing from this country. The articles of contract and the usage
may therefore control what otherwise would seem proper, and make this misfortune, so
far as regards the freight of the oil home, fall as a general charge on all the cargo, and all
those interested in it. If they do, the allowance must be made, otherwise not. If they do,
it will be another circumstance in the usages of this business, strengthening the opinion
as to the joint stock or co-partmership nature of it in equity; and hence exonerating the
owners as to all oil, not received by them nor applied to their use, if exercising ordinary
diligence. Again, if any of the cargo, sold abroad, appears to have been sold and applied
under one of those necessities, to make repairs or obtain supplies for the vessel, which
impart to the master an authority to hypothecate or sell the cargo, the owners ought to be
answerable for the share of the libellant in what has thus clearly and rightfully gone to
their benefit. But if the evidence and papers prove nothing as to such a sale and applica-
tion under such a necessity, and nothing has yet been seen in them or pointed out which
renders this probable, then, as before suggested, nothing can be charged to the owners
on this ground. The answer and evidence might have been fuller as to this, and as to
the barratry and embezzlement by the captain. But the accounts rendered by him show
great misconduct and peculation; making sales of some oil in the first account, which still
brought or left him in debt to the owners for more than the whole proceeds of the sale,
and in the other accounts showing sales, which left him in debt for oil several thousand
dollars, and for both oil and the vessel, after many unallowable charges, in debt to the
amount of nearly $9000.

This may be placed in a different light on further attention being directed to it by the
counsel for the libellant. But if it cannot be nothing must be added for any of the sales
made by the captain abroad, as no necessity is shown, and it is necessity alone that can
justify the exercise of such a strong, and in some degree dangerous power. The authorities
are full to this effect Thus the master cannot pledge the freight to raise money for himself.
Keith v. Murdoch {Case No. 7,652]). Yet he can bind owners for supplies necessary and
suitable in kind. The Rhode Island {Id. 11,743}; 4 Barn. & Aid. 352; {Wainwright v.
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Crawford] 4 Dall. {4 U. S.]} 226; Ross v. The Active {Case No. 12,070}; Keith v. Mur-
doch {supra). And so for necessary repairs. 6 Mass. 163; 11 Mass. 34; {Wainwright v.
Crawford] 4 Dall. {4 U. S.} 226; 1 Starkie, 27; 2 Starkie, 428. But he must not hypothe-
cate or sell, if furnished with means, or can draw, &c, as then it is not necessary. 1 Abb.
Shipp. 125; {[The Aurora] 1 Wheat. {14 U. S.] 96; Patton v. The Randolph {Case No.
10,837). And though he can sell the cargo, if necessary, for repairs abroad (3 C. Rob.
Adm. 240; Abb. Shipp. 176, 245; 17 Mass. 478; 18 Johns. 208; 1 Johns. 106; 11 Johns.
293; Willings v. Consequa {Case No. 17,767}; 2 Pick. 249; The Fortitude {Case No.
4,953}); 2 Browne, Civ. & Adm. Law, 153; Pope v. Nickerson {Case No. 11,274}), yet
there must be strong necessity, and this shown by those justifying the sale (Tunno v. The
Mary (Id. 14,237}; Boreal v. Golden Rose {Id. 1,658]; Sloan v. The A. E. I. {Id. 12,946};
Liebart v. The Emperor {Id. 8340}; Canizares v. Santissima Trinidad {Id. 2,383}; 6 Bing,
262; Abb. Shipp. 244, note, 107; Scull v. Briddle {Case No. 12,569}; 1 Bing. 243, 445;

The Tilton {Case No. 14,054}; 8 Taunt. 755; The Triton,l 3 Brod. & B. 151). And the
laws of Oleron and of Wisbuy, and the code of Louis 14th, did not allow a sale in any
case by the master, without express authority of the owners.

If the master in this case was specially empowered by the owners to sell oil abroad,
whenever deemed profitable by him, that would present a different justification and per-
haps a new ground for the liability of the owner; unless, in such case, by the agreement
or usage of the business, the owners were to account for only such sales abroad as actu-
ally were settled for with them by the captain. Nothing has been shown as to this, and
nothing probably exists; and without such an authority given expressly, the master is not
agent of the owners to sell (2 Browne, Civ. & Adm. Law, 134); and can only sell in the
emergency before described. There may have been, in fact, some payments made to sea-
men abroad with this oil, beyond the other means furnished; and if so, and if it is the
usage to allow the master to make such payments, some claim may perhaps be upheld
for some allowance to the libellant for his share in that. But this point was not raised at
the hearing, and no evidence is offered about it, except some statements in the accounts

rendered by the master. If the parties do not
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agree on this, the auditor can report the facts bearing on it, before the final decree is made
up. The judgment below is to be affirmed, but with the deductions from its amount I
have indicated.

! {Reported by Charles L. Woodbury, Esq., and George Minot, Esq.]
2 {Affirming Case No. 7,235.]
3 {Case No. 14,181.)
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