
Circuit Court, D. Ohio. April Term, 1851.

13FED.CAS.—67

JONES V. VANZANDT.

[5 McLean, 214.]1

PLEADING AT LAW—DECLARATION—DESIGNATION OF PLACE—ABANDONED
COUNTS—ACTION FOR STATUTORY PENALTY.

1. Where the cause of action is local, a reference to the “district aforesaid” named in any preceding
count, is a sufficient designation of the place.

2. Though a state be named, which is in law a district, the reference being to the “district,” a term
used in the law, the reference will be held to mean the district before named, and not the state
named.

3. If counts he abandoned, they are not for all purposes considered as stricken from the record.

4. As matters of reference in subsequent counts, they are held good.

5. Under the act of 1793 [1 Stat. 302], for the reclamation of fugitives from labor, if the action be
for the penalty, the acts of the offender must be alleged, contrary to the statute. This may not be
necessary when the action is brought to recover damages.

[This was an action of trespass on the case by Wharton Jones against John Vanzandt
for damages for harboring runaway slaves. There was a verdict for plaintiff in the sum
of $1,200. Case No. 7,501. The defendant moved for a new trial, and also in arrest of
judgment. The motion for a new trial was granted at the costs of defendant. Case No.
7,502. Pending this proceeding there was also an action of debt between the same parties
for the penalty of $500, provided by the statute for harboring runaway slaves. The cases
were heard by the supreme court upon questions duly certified, which were determined
in favor of the plaintiff. 5 How. (46 U. S.) 215. The defendant having died, a writ of scire
facias was issued to revive the action of trespass on the case against his administrator. A
demurrer to this writ was duly overruled. Case No. 7,503. The case is now heard upon
the motion in arrest of judgment.]

Mr. Fox, for plaintiff.
Mr. Chase, for defendant.
OPINION OF THE COURT. This cause was tried in December, 1842. A verdict

being found for the plaintiff, a motion was made for a new trial, and also in arrest of
judgment. The motion for a new trial was granted, at the costs of the defendant, and
an intimation was given that certain counts in the declaration were defective, but there
was no decision on the motion in arrest. [Case No. 7,502.] The case was certified to the
supreme court, on points of division of opinion between the judges, which, and the death
of the defendant, have delayed the decision of the case until this time. The decision of
the supreme court, on the points certified, being favorable to the plaintiff, the motion in
arrest of judgment has again been argued.

Case No. 7,505.Case No. 7,505.
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As before remarked, this court at the former term, did not decide this motion, although
its views were expressed in regard to the third and fourth counts in the declaration, which
are the only ones that were not abandoned before the verdict was rendered. It was inti-
mated by the court that there was a defect in these counts, in stating the place to which
the fugitives escaped. The words of the law are: “When a person held to labor in any
of the United States, &c, under the laws thereof, shall escape into any other of the said
states,” &c. And the court remarked, the allegation in these counts is, “that the slaves
escaped from Boone county, and the state of Kentucky, and came to the defendant, at
Hamilton county, in the state and district aforesaid.” And they say, “What state and dis-
trict? The grammatical reference is, to the state and district last above named in the count;
and the words, Hamilton county, are not a sufficient designation. The direct reference
then, is, to the state of Kentucky, which, by the law, is a district; and in this view, there is
no escape alleged within the statute.” It is also said: “I entertain great doubts whether the
reference to the preceding counts, as regards the escape, makes good the third and fourth
counts. At least there is great uncertainty in the reference.” And in the conclusion of the
opinion
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the court said: “As a motion for a new trial was first in order, and as the third and fourth
counts, on which the jury found their verdict, claim only compensation for the loss of the
services of the slaves for six days, and an indemnity for the expenses to which the plaintiff
had been subjected,” &c, the new trial was granted at the costs of the defendants, which
was not accepted by their counsel.

A more mature consideration which I have since given to the case has convinced me
that, after verdict, the counts may be sustained. In the caption of the declaration, the dis-
trict of Ohio is stated; and in the first count the district of Ohio is again stated as the
place of venue. In the second count it is averred that the slaves, against the will of the
plaintiff, “departed and went away from the plaintiff, and out of his service, at said Boone
county, and came to the defendant at Hamilton county, in the state of Ohio, and the
district aforesaid.” And in the third count it is alleged that “unlawfully, wrongfully, and
unjustly, the slaves departed and went away from and out of the service of the plaintiff at
Boone county, and the state of Kentucky, and came to the defendant at Hamilton county,
in the state and district aforesaid.” In the fourth count the averment is, that the fugitives
“came to the defendant at said Hamilton county, in the district aforesaid.”

The first and second counts have been abandoned, and are consequently inoperative
as the foundation of a recovery; yet, they are not, in every sense, to be considered as
stricken from the record. A reference in subsequent counts to the venue as laid in those
counts, or to fix the place where the act complained of was done, may be held to be suffi-
cient. There is no other district than that of Ohio named in the caption of the declaration,
or in the first and second counts, and a reference in the third and fourth counts to the
state and district aforesaid, must be held to refer to the state and district of Ohio. This
is not a strained construction, and is called for by the import of the terms used in the
declaration, especially after verdict.

The other defect noticed in the fourth count was the want of averment, that the offense
charged in the declaration, was contrary to the statute. In considering this objection for-
merly, the court said: “That it may not be necessary to adopt the formal conclusion, as is
held to be necessary where the action is brought on a penalty; but it seems to me that the
declaration must refer to the statute as an essential part of the plaintiff's right. I have had
no time to look into the authorities extensively on this point, but, I think, from analogy,
and the reason of things, the fourth count is defective in this particular.” When the case
was before the supreme court on certified points, the court say, in regard to the sufficiency
of the declaration: “No specific point, not otherwise designated, has been called to our
attention, except that all the acts alleged in the declaration, are not said to be contrary to
the statute. This last expression, they say, follows the concluding portion of the count, and
this expression may be necessary in a penal action.” This point was certified in the action
against the defendant for the penalty, but the action before us is one for secreting the fugi-
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tives, by reason of which their services were lost to the plaintiff. The remark of the court
would seem to imply that although the averment may be necessary in a penal action, it is
not necessary where the action is not for the penalty. In one or two cases it has since been
held, in an action for the value of the fugitives, that the above averment is not necessary.
Had there been no provision in the constitution or act of congress on the subject, it is
clear there could be no reclamation of fugitives from a free state, nor damages recovered
for secreting them. This right, as has often been decided, must depend, as between slave
states and free ones, upon treaty stipulations, or upon some general law equally binding
upon states, as the constitution of the United States, or the acts of congress. The proviso
in the act of congress, that a recovery of the penalty should not bar an action by the mas-
ter for damages, would seem to recognize such a remedy as existing at common law. The
form of the action is found in the common law, but the right arises under the constitution
and act of congress. As these laws are general throughout the Union, the court, I suppose,
are bound to take notice of them without any special reference to them in the declaration.

Upon the whole, I feel it to be my duty to say that the suggestions formerly made,
in relation to the defectiveness of the fourth count, on further examination, are not sus-
tained. A decision was not made, nor intended to be made, on either of the above counts.
The intimations were hastily thrown out that the defects, if considered important, might
be remedied at a future stage of the proceeding by amendments.

The motion in arrest is overruled, and a judgment entered upon the verdict.
[For a statement of the points in controversy in the trial of the main case, see note to

Case No. 7,501.]
1 [Reported by Hon. John McLean, Circuit Justice.]
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