
Circuit Court, D. Ohio. Nov. Term, 1849.

JONES V. VANZANDT.

[4 McLean, 604.]1

ADMINISTRATOR—SURVIVAL OF ACTION ON TORT.

An action for a penalty abates, on the death of the defendant. This is the common law, and there is
no act of congress which, by the adoption of the state act or otherwise, causes such an action to
survive. Nor is there any rule of court on the subject

[Cited in Pennsylvania Co. v. Davis, 4 Ind. App. 52, 29 N. E. 425; Davis v. State, 119 Ind. 557, 22
N. E. 9.]

[At law. This was an action by Wharton Jones against John Vanzandt for the purpose
of recovering the statutory penalty of $500 (1 Stat. 302) for harboring runaway slaves. De-
fendant having died, a scire facias was issued to revive the suit against his administrators.
To this the defendant demurs. The case is now heard on the demurrer.]

Mr. Fox, for plaintiff.
Mr. Chase, for defendant.
OPINION OF THE COURT. In this action the plaintiff, a citizen of Kentucky,

claims from the defendant the penalty of five hundred dollars, under the act of congress
of 1793 [1 Stat. 302], respecting fugitives from labor, on the ground that the defendant
did harbor certain fugitives who escaped from his services, into the state of Ohio. The
defendant pleaded not guilty, but he died before trial, and a scire facias was issued to re-
vive the suit against his administrators. To this scire facias the defendant demurs, and this
presents the question whether the suit can be revived. All actions which arise ex delicto,
die with the person. Actions of trespass, trover, assault and battery, slander, deceit, divert-
ing a water course, and many other cases where the declaration charges a tort done to
the person or property of the plaintiff, by the de ceased, and the plea of the general issue
must be, not guilty, abate on the death of the defendant 1 Ld. Raym. 433, 434; Cowp.
375. If the plaintiff's goods were taken away by the testator, and still continue in specie
in the hands of the executor, replevin or detinue will lie against the executor. W. Jones,
173, 174. Or if they be consumed, then an action for money had and received, to recover
the value. Cowp. 377.

This action is not founded on an injury done to the property of the plaintiff, but upon
an act charged to have been done by the defendant, and which may not have resulted to
the injury of the plaintiff, but which the law prohibits and punishes by a penalty of five
hundred dollars. By the 64th section of the practice act of Ohio, passed March 8, 1831, it
is provided, that no suit or action pending in any court except those mentioned in the 27th
section, which are actions of libel, slander, malicious prosecution, assault and battery, ac-
tion of nuisance, or against justices of the peace, shall abate by the death of either or both
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of the parties thereto. This section embraces all actions, except those specified, which do
not include the action under consideration, consequently, this suit does not abate, if the
section apply to this court. The act of congress of 1828 [4 Stat. 278], adopting the state
practice, being prior to this act, does not adopt it, and it has not been adopted by a rule
of court. The act of congress of August 1842 [5 Stat. 499], declares that “the provisions
of an act entitled, ‘An act to regulate process in the courts of the United States,’ passed
the 19th May, 1828, shall be, and they are hereby made applicable to such states as have
been admitted into the Union since the date of said act.” But, this act can only apply to
states admitted into the Union since 1828. Unless, therefore, this suit survives under
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the judiciary act of 1789 [1 Stat. 73], or the act of Ohio of February 18th, 1824, it must
abate. It does not survive under the latter act, as the suit is not founded on an injury done
to the property, either real or personal, of the defendant. And, under the act of congress,
it does not survive, as that act applies only to cases where the cause of action survives.
The 34th section of that act which declares, “that the laws of the several states, except,
etc., shall be regarded as rules of decision in trials at common law, in the courts of the
United States, in cases where they apply,” has been held not to “apply to the process and
practice of the courts.” Wyman v. Southard, 10 Wheat. [23 U. S.] 1. In the same case it
is also said, by the court, “that the 34th section authorizes the courts of the United States
to issue writs of execution as well as other writs.”

There is no practice of the court in cases similar to the one before us, from which a
rule of court may be presumed. From these considerations, it appears that this action for
a penalty abated on the death of the defendant, and there is no statute or rule of court
under which it may be revived in the name of the administrator. The demurrer to the
scire facias is, therefore, sustained.

[For a statement of the main points in controversy in this litigation, see the note to
Case No. 7,501.]

1 [Reported by Hon. John McLean, Circuit Justice.]
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