
Circuit Court, D. Ohio. Nov. Term, 1849.

JONES V. VANZANDT.

[4 McLean, 599.]1

ADMINISTRATOR—SURVIVAL OF ACTION—HARBORING RUNAWAY
SLAVES—MEASURE OF DAMAGES.

1. An action of trespass on the case charging the defendant with certain wrongful acts, by which
means the plaintiff lost the services of his slaves, and was subjected to expense, etc., survives
under the act of Ohio of 14th February, 1824, it having been adopted by the act of congress of
1828 [4 Stat. 278].

2. At common law all actions founded on contracts express or implied, survive to the representatives
of the deceased.

[Cited in Warren v. Furstenheim, 35 Fed. 696; U. S. v. De Goer, 38 Fed. 82.]

3. But an action of tort does not survive.

4. If by the act complained of the master loses the services of his slave, it is an injury done to his
property within the above act of Ohio.

5. The damages are measured by the extent of the injury.
[This was an action of trespass on the case by Wharton Jones against John Vanzandt

for damages for harboring runaway slaves. There was a verdict of $1,200 in favor of plain-
tiff upon certain counts of the declaration. Case No. 7,501. The defendant moved for a
new trial, and also in arrest of judgment. The motion for a new trial was granted, at the
costs of defendant. Id. 7,502. These costs not being paid, the new trial was abandoned,
after which the defendant died. A scire facias was issued to revive the case against his
administrator. To this the defendant demurred. The case is now heard on this demurrer.]

Mr. Fox, for plaintiff.
Mr. Chase, for defendant.
OPINION OF THE COURT. This is a scire facias to revive an action of trespass

on the case commenced against Vanzandt, on a charge that he assisted certain negroes
to escape from the service of the plaintiff in Kentucky, by reason of which one of them
was lost to the plaintiff, and for the recaption and return of the others, the plaintiff was
subjected by the law of Kentucky to the payment of a large sum of money. The jury ren-
dered a verdict in favor of the plaintiff, for twelve hundred dollars in damages. [Case No.
7,501.] A motion was made for a new trial and also a motion in arrest of judgment. The
court, for reasons stated, granted a new trial at the cost of the defendant. [Id. 7,502.] But
as the costs were not paid, a new trial was not claimed, and was abandoned. During the
course of the trial certain important points were raised, on which there was a division
of opinion, between the judges, and the points were certified to the supreme court. That
court decided the points favorable to the plaintiff, and they were so certified to the circuit
court. But before this decision was entered in the circuit court, Vanzandt the defendant,
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died; and a scire facias was issued to revive the suit against his administrators. To this
scire facias the defendant on the 29th of July, 1848, demurred, and this raises the Ques-
tion of law in the case. Does the action survive? If it does, under the 31st section of the
judiciary act of 1789 [1 Stat. 90], the administrator is a proper party, and the suit may be
revived against him.

Causes of actions on contracts survive by the common law to the executors or admin-
istrators of both parties. Mellen v. Baldwin, 4 Mass. 480. But except by statute, actions
of torts, replevin, etc., do not survive against the executors or administrators, unless the
estate of the deceased received some gain from the wrong, when some form of action will
lie. Pitts v. Hale, 3 Mass. 321; Mellen v. Baldwin, 4 Mass. 480; Cravath v. Plympton, 13
Mass. 454; Wilbur v. Gilmore, 21 Pick. 250, 252. But by the statute of
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Edw. III. c. 7, such actions survive to him if any personal property of the plaintiff was
injured by the tort. Jenney v. Jenney, 14 Mass. 231; Badlam v. Tucker, 1 Pick. 389. In the
case of the United States v. Ex'rs of Daniel, 6 How. [47 U. S.] 11, the supreme court
held that an action on the case will not lie against the executors of a deceased marshal, for
a false return made by the deputy. The court says, “If the person charged has received no
benefit to himself, at the expense of the sufferer, the cause of action does not survive. But
where, by means of the offense, property is acquired, which benefits the testator, there an
action for the value of the property survives against the executor.” And as to the form,
that no action will lie at common law, against an executor, “where the general issue plea
is not guilty.”

Where there is a duty as well as a wrong, an action will lie against executors. Bacon,
Abr. tit “Executors and Administrators.” The rule is, that at common law a personal action
dies with the person, and this has been construed to apply to injuries done by, or to the
testator. But it has been held under the 4 Edw. III. c. 7, that the rule does not extend to
an injury done to the testator of the plaintiff, when it would apply to the testator of the
defendant Mason v. Dixon [Levaston v. Diskins cited] Cr. Car. 297; 1 Rolle, Abr. 921.
If a sheriff suffer an escape, the executor of the party at whose suit, the defendant was in
custody, may maintain an action. But, if the sheriff had died the plaintiff could have no
remedy against his executor. For a false return the executor of the plaintiff maintained an
action, against the sheriff, but no remedy could have been had against the executor of the
sheriff. This decision was placed upon the ground, that the injury was not done to the
person of the testator of the plaintiff, but to his estate. 1 Salk. 12. But the right to revive
an action must depend upon some statutory provision, the common law applies only to
the cause of action. The act of congress, May 19th, 1828 [supra], provides, “that the forms
of mesne process except the style and the forms and modes of proceedings in suits in the
courts of the United States, held in those states admitted to the Union since September
29th, 1789, in those at common law shall be the same in each of those states respectively,
as are now used in the highest court of original general jurisdiction of the same, except
so far as may have been otherwise provided by acts of congress,” etc. This act regulates
the practice of the court, and consequently, adopts any act of the state which regulates
the practice of the courts. The act of Ohio of February 18th, 1824 [22 Ohio St. p. 65],
provides, “if in any action of trespass on the case, for an injury done to property, real or
personal, or action of trespass on property, real or personal, either of the parties shall die
before judgment, such an action or suit shall not thereby abate, but may be proceeded in
to final judgment and execution in the same manner as herein before provided for in oth-
er cases.” This statute refers to an action pending and before judgment. Whether it may
be construed so as to save the cause of action in the cases named, no suit having been
commenced it is not necessary now to decide. Does this statute embrace the case under
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consideration? The Ohio statute was passed before the act of congress of 1828, which
adopted the state practice, consequently the statute governs the practice of this court. It
applies to all actions of trespass on the case for injuries to property real or personal, and
this is an action of trespass on the case; but it is contended it is not brought for an injury
done to personal or real property, as slaves can not be considered property under the con-
stitution and laws of the United States. They are no where denominated property in the
constitution or laws of the United States; but they are treated as property under the laws
of the slave states, and those laws must govern in all matters of controversy respecting
the rights of property in those states. This is a principle universally acknowledged by all
courts in the free as well as in the slave states.

This suit, as has been often held in similar cases, as regards the remedy, is founded
on the act of congress and the constitution of the United States. Had there been no such
remedy provided, the master could not have reclaimed his fugitive slave in a free state,
nor recovered damages for his abduction. But the statute, in this form of action, merely
gives a remedy for a wrong done. The extent of the injury will measure the amount of
damages to be recovered. And the only question that can arise is, whether the injury com-
plained of was done to the property of the plaintiff. It was not done to his person nor to
his character. If he has sustained an injury for which damages may be recovered, it must
then have been in his property. Property is the exclusive right of possessing, enjoying and
disposing of a thing which is in itself valuable. It is ownership. Now, the plaintiff, residing
in Kentucky, owned the slaves named in the declaration, who escaped from his service
by the wrongful acts of the defendant, and which subjected the plaintiff to certain losses
and charges, for which a verdict for twelve hundred dollars in damages was given him by
the jury. Is not this an injury to property—not property in Ohio, but property in Kentucky,
the right of which is guarantied by the constitution and act of congress. Literary property
is the exclusive right of printing, publishing and making profit by one's own writings. The
property in a slave consists, under the laws of Kentucky, in the right of the master to his
services; and when he is deprived of this right illegally, he sustains an injury which the
law redresses. And it is immaterial whether the injury complained of be
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done in Kentucky or Ohio. If the act be in violation of the law, and it shall deprive the
master of the services of his slave, an action of trespass on the case is sustainable. But it
is insisted that the part of the Ohio act of 1824, which relates to the abatement of suits,
does not apply to this court, as the act of 1789 provides, that suits may be prosecuted
where either party dies, by the representatives of the deceased, if by law the cause of
action survive; and that this excepts the clause in question from the operation of the act
of 1828. That act does except, from its operation, any state statute regulating the practice,
where an act of congress has regulated the same subject. The act of 1789 provides, that no
suit shall abate, where the cause of action survives. The state statute goes further and pro-
vides, that an action of trespass on the case, or trespass on real or personal property, shall
also survive. Here is no conflict. Both laws are consistent with each other, and may well
stand together. At the time the act of 1828 was passed, the state act of 1824 was adopted,
and may be presumed to have been known to congress. By the act of 1828 congress did
not intend to repeal any express provisions made by them respecting the practice; but to
facilitate the transaction of business in the courts of the Union, by adopting the practice
of the courts of the respective states, which was best known to the profession. We think
that this suit is embraced by the act of 1824, and, consequently, does not abate, but may
be prosecuted by the executor or administrator of either party. The demurrer is overruled.

[There was a motion in arrest of judgment made in this case before the death of Van-
zandt. This motion was not heard until the April term, 1851, of the circuit court; at which
time the motion was overruled, and judgment entered upon the verdict. See Case No.
7,505. For a statement of the points in controversy in the trial of the principal case, see
note to Case No. 7,501.]

1 [Reported by Hon. John McLean, Circuit Justice.]
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