
District Court, D. Maine. 1843.

JONES V. SLEEPER.
[2 N. Y. Leg. Obs. 131.]

CONVEYANCE—ACT OF BANKRUPTCY.

1. A conveyance by a trader of the whole of his property, is, in itself, an act of bankruptcy, although
made for the benefit of all his creditors without preferences.

2. But a conveyance of a part to secure a particular creditor is not an act of bankruptcy, although he
may be insolvent at the time, unless made to give the creditor a preference and priority over his
other creditors, and in contemplation of bankruptcy.

3. If, being insolvent, he make the conveyance in contemplation or with the intention of breaking up
his business at once, this is in contemplation of bankruptcy, within the meaning of the statute,
and the intention to give a preference will be presumed.

4. A transfer of goods by a general description, as “all the goods and merchandise in a certain store,”
is a sufficient description to convey the title, if possession is delivered pursuant to the contract.
The want of a more particular description, in connection with other circumstances indicating an
intention to cover the property and keep it from creditors, may be a fact from which fraud may
be inferred, but it does not per se render the conveyance fraudulent and void as to creditors.

5. The record of a mortgage of personal property pursuant to the laws of the state is equivalent to a
delivery. Rev. St. c. 125, § 32.

6. If a debtor's property is attached, and he remains passive and does no act to aid the creditor in
obtaining judgment and seizing the goods on execution, this is not a procuring his goods to be
taken on execution. To make it an act of bankruptcy there must be some direct agency and active
co-operation on his part.

This was a petition of William Jones, of Boston, against George Sleeper, of Belfast,
in this district, to have him declared a bankrupt. The acts of bankruptcy alleged in the
petition are, 1. By willingly and fraudulently procuring his goods and chattels, lands and
tenements, to be attached and sequestered and taken in execution. 2. By making a fraud-
ulent contract with one Ralph C. Johnson, to have a certain suit defaulted and judgment
entered, so that said Johnson could obtain a preference over his other creditors. 3. By
making a fraudulent assignment and transfer of his property.
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S. Fessenden and Mr. Willis, for petitioner.
Mr. Preble, for respondent.
WARE, District Judge. The first act relied upon as an act of bankruptcy is the con-

veyance in mortgage made Oct. 7, 1841, to Ralph C. Johnson. This was a conveyance of
all his stock of goods in the store he then occupied and in the cellar under it, to secure a
debt of $5,288. This mortgage, it is contended, was made in contemplation of bankruptcy,
and for the purpose of giving Johnson a preference over the other creditors. The second
section of the act [of 1841 (5 Stat. 442)] declares that all future payments, securities and
conveyances thus made shall be deemed void, and a fraud upon the act, and they are
without doubt acts of bankruptcy rendering the debtor liable to be proceeded against by
his creditors under the act. It has been decided by an authority binding on this court that
“future” in this section of the act refers to the time of the passage of the act, and not to
the time when it was to go into operation generally. In re re Chadwick [Case No. 2,569].
The mortgage then falls within the terms of the act in point of time.

It has long been settled upon the construction of the English statutes of bankruptcy,
that if a person engaged in trade makes a conveyance of all his property, it is in itself
an act of bankruptcy, as being a fraud upon the law, although it is for the benefit of all
his creditors without preferences. It is an attempt to defeat the operation of the law to a
certain extent, by appointing his own administrator, instead of leaving the administration
to the law. Nor will a colorable exception of a small part of his properly from the con-
veyance exclude the application of the principle. Eden, Bankr. Law, pp. 28, 29; Kettle v.
Hammond, Cooke, Bankr. Law, c. 4, § 1; Eckehardt v. Wilson, 8 Term R. 140; Ex parte
Bourne, 16 Yes. 148; Dutton v. Morrison, 17 Ves. 199. But where the conveyance is of
but part of the debtor's property, to render it void as a fraud upon the law, it must be
made in contemplation of bankruptcy, and with the intention to give a preference. The
legal effects of the act depend on the quo animo; and this is a fact which must be shown
by direct proof, or made out as a presumption from the circumstances of the case. The
real state of the debtor's mind, his hopes or expectations, are known only to himself, or so
far as he may choose to disclose them to others. If his object is to take the benefit of the
act, and to give a preference, he will not be likely to avow it, as that would be a certain
mode of defeating his object. The intention must therefore ordinarily, as in other cases
where it is unlawful, be inferred from the circumstances under which the act is done.
When a debtor is deeply insolvent, and meaning to wind up his business, and bring it to
a close at once, makes a conveyance, to secure a favorite creditor of a part of his property,
his intention to give such creditor a preference will be inferred. It will be taken as a pre-
sumption of law that he intends what is the necessary and unavoidable effect of his own
act.
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In this case, as there is no direct evidence bearing on this fact, the quo animo, from
which the legal fraud arises, it must be inferred as a presumption of law from the other
facts in the case. What, then, are the facts from which it may be fairly and justly inferred
that the mortgage of the 7th of October, 1841, was made in contemplation of bankruptcy,
and with the intention of giving to Johnson a preference over the other creditors. It is in
evidence that Johnson and Sleeper, in September, 1836, entered into a copartnership for
carrying on the business of a retail store in Belfast. By the articles of copartnership, it was
agreed that Johnson should furnish a capital of $5,000, without interest, and that Sleeper
should be the active man in carrying on the business, his services to be considered as
equivalent to the interest of the capital furnished by Johnson, the other expenses to be a
common charge and the profits to be divided equally. The copartnership was continued
till Sept, 1840, when it was dissolved by mutual consent Sleeper took the stock and con-
tinued the business and gave Johnson his note for $5,000, for his interest in the property,
and mortgaged the whole stock as collateral security for the purchase money. This was
therefore in fact a sale by Johnson of the stock and a mortgage of the same back. The note
remaining unpaid on the 7th of October, 1840, a new mortgage was made of the stock at
that time in the store, to secure the same debt, and also another note of $288.34. This last
mortgage was regularly recorded, pursuant to the laws of the state, in the records of the
town clerk of the town of Belfast, on the 14th of the same month. This is the conveyance
which is insisted upon as an act of bankruptcy. Now what are the facts in proof, from
which the court can infer that this conveyance was made in contemplation of bankruptcy,
and for the purpose of giving to Johnson a preference over the other creditors. It was in
substance but a continuation of the prior mortgage of 1840. The stock in the store when
that was given having been sold by the mortgagee, a new mortgage was taken on the new
stock, and there was in fact a clause in the mortgage of 1840 that new stock, which should
be added as the old was disposed of, should be held and covered by the mortgage to
the amount of what was then in the store. Now admitting that the mortgage was in law
inoperative on goods subsequently purchased, it is still true that the conveyance of 1841,
was merely carrying out the intention of the parties in the first mortgage. Then it was not
a conveyance of the whole nor of the major part of the property of the debtor. The testi-
mony
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of the witnesses proves that he, at that time, was the owner of a small vessel, the Three
Sisters, of about 80 tons burthen; that he had merchandise, as molasses and other wet
goods, to the amount of $5,000, in another store in Belfast, lumber on the wharf of the
value of $1,600, and goods which he had purchased in Boston to the amount of between
three and four thousand dollars, which were then on their way to Belfast, and were re-
ceived on the 16th of the month. Here was then personal property openly and visibly
in the possession of Sleeper, free from any incumbrance, to the amount of more than
$10,000. He continued his business as before, and during the winter and spring, shipped
two or three cargoes of lumber to the West Indies and brought back return cargoes;
shipped one cargo of potatoes to Baltimore and purchased a return cargo of flour and
corn, and continued to carry on his business, selling his stock, purchasing new goods, and
paying his creditors, until the August following, when his business was brought to a close
by suits and attachments of his property.

On these facts it appears to me to be extremely difficult for the court to say that the
mortgage of 1841 was made in contemplation of bankruptcy. Precisely the opposite seems
to me to be not only the fair but the necessary inference. This doctrine of contemplation
in cases of bankruptcy, it has been said ought not to be pressed too far, as there is nothing
either in the common or statute law to show what it is. Fldgeon v. Sharpe, 5 Taunt. 539;
McMenomy v. Roosevelt, 3 Johns. Ch. 458. It is a fact to be proved, and though it may
be inferred as a presumption from other facts, yet it ought to be made out not merely
as a balance or preponderance of probability, but by such circumstances, reasonings and
considerations, as leave the mind satisfied that the fact is so.

Now what evidence is there on record, not only to overcome the natural and reason-
able presumption arising out of the facts here stated, but to bring the mind in opposition
to them, to a satisfactory conclusion, that the debtor at that time actually contemplated
bankruptcy. I admit that if Sleeper had then been deeply insolvent and had so considered
himself, that it would be quite natural that he should wish to favour a creditor with whom
he had been connected in business and to whom he was under personal obligations. But,
allow the statement of his insolvency in all the strength in which it is made, that he in fact
owed three or four thousand dollars more than the whole amount of his free and unin-
cumbered property, and if it be further conceded, which is not in proof, that he was fully
aware of the condition of his affairs, and it will by no means follow that he contemplated
bankruptcy. He might have thought that a year of prosperous business would relieve him
from his embarrassments. In the case of Arnold v. Maynard [Case No. 561], Judge Story
says: “I agree that the mere fact of a man's being insolvent and knowing the fact does not
necessarily establish that he means to stop business and break up his establishment; for
he may hope and believe that he can still carry it on, and perhaps redeem himself from
insolvency. But when he is deeply in debt, and intending to fail and break up his whole
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business at once, and makes a conveyance to a particular creditor, to give him a preference
over all the rest, it seems to me irresistible evidence that he does the act in contemplation
of bankruptcy.” Now Sleeper, so far from intending to fail and break up his business at
once, actually continued it for ten months; and though he might have been insolvent, it
does not appear by the evidence in the case that he was so deeply insolvent but that he
might have believed that he should be able to extricate himself from his difficulties. I
cannot think that this was a transfer in contemplation of bankruptcy within the meaning
of the law.

It is then contended that the transfer, although good between the parties, is void at
common law against creditors, for the want of a sufficient description of the property. The
description words are, “The following goods and chattels, viz.: all the stock in trade, wares
and merchandise, now in the store, No. 3, in Phoenix Row, occupied by me, and in the
cellar under the same, of the value by estimation of six thousand dollars.” The objection
is that there is no particular description of the goods, nor any statement of the quantity or
kind of goods, nor of the value but by a general estimate. A conveyance by such a general
description, it is argued, is not binding on the rights of creditors. But the description is
sufficiently certain to convey a title between the parties when the contract is followed by
delivery, and the record of the mortgage, pursuant to the statute, is in law equivalent to
a delivery. Bullock v. Williams, 16 Pick. 33. If there were other circumstances tending
to impeach the fairness of the transaction, and to indicate a design to cover property and
keep it from creditors, the want of greater particularity in the description might fairly be
urged as a circumstance of suspicion. But there is no doubt that the mortgage was made
on an adequate consideration; the transaction was open, and as notorious as the public
record could make it; and the want of particular specification of the articles will not alone
make it fraudulent.

The other act relied upon as an act of bankruptcy, is that Sleeper made a fraudulent
agreement with Johnson to have a certain suit defaulted and judgment entered, so that
Johnson might obtain a preference over his other creditors. The facts applicable to this
part of the case are these: In August, 1842, one Eaton commenced a suit against Sleeper
and attached the stock in
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his store. F. H. Sleeper, a clerk in the store, was put in possession of the goods as keeper,
under the officer who made the attachment. Three days afterwards, Johnson gave an ac-
countable receipt for the goods to the amount of $300, Johnson at the same time claiming
a right in {hem under his mortgage, and he sued out a writ, and attached the same goods,
and the officer put them into his possession as keeper. Previous to the commencement of
Eaton's suit, the same officer had attached other property of Sleeper on a written favor of
one Wingate. And soon after the attachment on Johnson's suit an action was commenced
by B. C. Johnson, Jr., and two by Jones, the petitioning creditor, on which the goods in the
store were attached. These actions, six in number, were all entered at the September term
of the court Eaton's was settled, neither party appearing, and the others were defaulted
on the first calling of the docket, except Johnson's, which was defaulted about two weeks
after. Before the sitting of the court, Sleeper applied to Alden & Crosby, as attornies, to
get the suits against him continued, and their names were entered on the docket in all the
actions except those in favor of Jones, in which they were attornies for the plaintiff. But
he afterwards directed them to withdraw their appearance, and allow the actions to be
defaulted. On the 30th of September, he gave his consent in writing for the default of the
action in favor of Johnson; and on the 4th of October, Alden & Crosby applied to the
court by petition, as the attornies of Jones, for leave to come in and defend that action,
in his interest as a subsequent attaching creditor. On a hearing leave was refused by the
court. It is this written consent to be defaulted that is relied on as an act of bankruptcy.

I infer from the evidence on the record, although it is not expressly stated by the wit-
nesses, that at this time Sleeper's business was entirely broken up, and all his visible
property was under attachment. Certainly here is a case in which the bankrupt law ought
to apply and make an equal and equitable division of the property among the creditors,
for it is a case of open and notorious insolvency; and an amendment proposed by the
committee of the senate, at the late session of congress, provides for such a case. But the
law as it stands does not reach it, unless the single act of Sleeper, his agreement in writing
to be defaulted, was an act of bankruptcy. The words of the statute are, “shall willingly or
fraudulently procure himself to be arrested, or his goods and chattels, lands or tenements,
to be attached, distrained, sequestered, or taken in execution.” It is not enough that he is
passive, and does nothing to prevent a creditor from taking his goods in execution. The
words of the act can be satisfied with nothing short of a positive agency, an active co-op-
eration. To be passive merely, and do nothing, is not to procure an act to be done. It is
not to aid, co-operate, or advise. Though the whole of a man's property is attached and
taken in execution by creditors, if he does not procure it to be done, if he does nothing by
the way of advice, or aid and assistance, this will not constitute an act of bankruptcy, how-
ever notorious his insolvency may be. The court can make nothing an act of bankruptcy
which has not been declared to be such by the legislature. That part of a statute which
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enumerates the acts of bankruptcy, is in the nature of a penal statute, and to be construed
strictly. It cannot be enlarged by construction to include acts that are within the reason
of the law or the mischiefs intended to be provided against, but which are not within
the words of the statute according to their fair and reasonable construction. There is no
principle more firmly established than this in the administration of the English statute of
bankruptcy. Eden, Bankr. Law, 12; Dutton v. Morrison, 17 Ves. 198.

It is not pretended that the attachment of Johnson was made in consequence of any
advice or suggestion of Sleeper. The whole case is narrowed down to the single ground
of the written consent to be defaulted. Can this be considered as an active co-operation
on the part of Sleeper, a procuring his goods to be taken in execution. I can see nothing
more in it than a determination to remain passive, and leave the plaintiff to take his own
course. If no such agreement or consent had been given, the result would have been the
same. A default, according to the usual course of the court, would have been entered, as
it was in the other action against him. If it could be shown that a default would not have
been entered but for the written agreement, then Sleeper might be considered as actively
co-operating. But without this, if there had been no appearance, a default would have
followed on the motion of the plaintiff. It appears to me that it is impossible to maintain
that this act, which left the matter entirely to the pleasure of the plaintiff, was a procuring
his goods to be taken in execution, within the meaning of the statute. My opinion on the
whole is, no act of bankruptcy was committed, and the petition must be dismissed.
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