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JONES V. THE RICHMOND.
[39 Hunt, Mer. Mag. 71.]

Case No. 7,492.

District Court, S. D. New York.

April 26, 1858.

DAMAGES TO CARGO—DEPOSITION—STOWAGE.
[1. The sale by auction of the cargo of a whaler consisting of oil and bone, wrecked in Behring's
Strait, made by the master, to masters of three other whalers homeward bound, the master having
no other means of disposing of or of saving the cargo, will be regarded as a salvage service by
the ship and crew of the purchasing vessel, and not a purchase by the masters. Post v. Jones, 19
How. (60 U. S.) 150, followed.]
[2. The owners of the wrecked cargo have the right to an accounting from such a purchasing vessel
for the value of the salved property, less the value of the salvage service. Post v. Jones, 19 How.
(60 U. S.) 150, followed.]
[3. The jurisdiction of admiralty in such a case is independent of the fact that the salved property
was arrested or brought within the territorial authority of the court.]
[4. An action in rem may be brought in admiralty, without arrest of the property proceeded against,
or its presence within the territorial jurisdiction.]
[5. In such a case, unless the want of jurisdiction is patent on the libel, the personal appearance of
the defendant by stipulation and answer, without protest, demurrer, or plea to the jurisdiction, is
equivalent to attachment of the property.]
[6. Limitation of time or staleness of libelants' claim will not avail the respondent, unless pleaded in
bar.]
[7. Delay pending another case, arising out of the same transaction and substantially involving the
merits of the case at bar, and of which both parties are cognizant, will not render a claim stale, so
as to preclude the claimant.]
[8. Cumulative testimony of salvors is admissible in evidence ex necessitate as to facts concerning
the alleged service, notwithstanding their apparent interest in the result of the proceeding.]

The ship Richmond, being wrecked in Behring's Straits, while on a whaling voyage,
her cargo of oil and bone was purchased by the masters of the ships Elizabeth Frith, Panama, and Junior, and brought to a port of safety. The owners of the Richmond [Charles
H. Jones and others] libeled that portion of the cargo brought by the first two vessels,
claiming that the sale was not a valid one. The suit was decided by the supreme court at
Washington—[Post v. Jones] 19 How. [60 U. S.] 150—in favor of the libelants, decreeing
that they recover the proceeds after deducting salvage. The present action is against that
portion of the cargo brought by the ship Junior.
Mr. Lord and Mr. Moore, for libelants.
Mr. Benedict and Mr. Hoxie, for claimants.
BY THE COURT (BETTS, District Judge).
1. The case made by the multifarious facts and witnesses produced on the hearing of
this cause differs in no essential particulars from the one tried in the supreme court of
the United States upon the same subject matter. [Post v. Jones] 19 How. [60 U. S.] 150.
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2. The additional proofs given in this case are mostly cumulative (Palmer v. Fiske,
[Case No. 10,691]; 15 Johns. 413), and also speculative and hypothetical in their character,
not capable of determining positively the fact they were used to establish; i. e. that the
ship Junior would be able to catch and secure whales sufficient to produce the quantity
of oil and bone produced from the ship Richmond in less time than was occupied by
the Junior in removing the same quantity of each from the wreck of the Richmond. Besides, the supreme court had considered and determined, in its judgment, the value of
that species of evidence.
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3. The court will hold the decisions of the supreme court upon the effect of the proofs
in that cause to be conclusive upon the weight and value of the like testimony in this.
4. Accordingly, the transaction between the two ships in Behring's Straits on board the
wreck of the Richmond must, for the purposes of this trial, be regarded as salvage service
by the ship and crew of the Junior, and not a purchase of the oil and bone by the master
of the latter from the master of the Richmond, which vested the right of property in the
owners of the Junior.
5. The owners of the wrecked ship are entitled to call the owners of the Junior to
account in this court for the value of such salved property, over and above satisfying out
of the salvage services performed.
6. The court of admiralty has jurisdiction of the cause to that end, and the jurisdiction
is not dependent upon the fact that the salved property was arrested or brought within
the territorial authority of this court.
7. An action in rem may be instituted and prosecuted to judgment in this court, without the arrest of the property proceeded against, or its presence within the territorial jurisdiction of this court. This necessarily is so when the process issues against rights and
credits, and may be the case, also, in respect to proceeds of ships and other property.
Mauro v. The Almeida, 10 Wheat. [23 U. S.] 473. A citation or monition to the party
holding the property is adequate service to authorize the court, by decree against the party
personally, to compel him to fulfil the decree. Waterbury v. Myrick [Case No. 17,253];
Reed v. Hussey [Id. 11,640]; The Robert Fulton [Id. 11,890]; [Jennings v. Carson] 4
Cranch [8 U. S.] 22, 24; 1 Gel. 75; Mauro v. The Almeida [supra]; [Greenleaf v. Birth]
9 Pet. [34 U. S.] 300. The practice of the English admiralty is to the same effect,—1 Hogg.
Adm. 335; The Merchant [Case No. 9,434],—and the personal appearance of the defendants, by stipulation and answer, is equivalent to an attachment of the property itself.
8. The process prayed for in the libel was one in due form of law, according to the
course of courts of admiralty and of this court, against the proceeds of the cargo, materials, and furniture of the ship Richmond, and that the defendants (by name) and each of
them, and all persons having any right thereto, etc., “may be cited to appear and answer
the matters alleged and proposed,” etc.
9. The usual process in rem, against the effects named, was issued in connection with
a citation or monition to the defendants personally to appear and answer the libel.
10. This process was returned to the marshal, personally served on one of the defendants, and all of them appear in open court by their proctors, and made their appearance,
“apud acta to the cause,” and subsequently filed their answer, contesting the merits of the
case, without taking exception by pleading to the form or sufficiency of the process, or its
mode of service.
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11. This is a recognition of the jurisdiction of the court over the case, and of the regularity of the proceedings in instituting the suit. A protest, demurrer, or plea to the jurisdiction, or exception to the process, must be taken previous to a full answer to the merits (2
Brown, Civ. Adm. Law, 414; Dunl. Adm. Prac. 180, 185; Conk. Prac. c. 8; Betts, Adm.
Prac. 48; cases as cited), unless the want of jurisdiction is patent on the libel.
12. Nor can the defendants legitimately avail themselves of limitation of time or staleness of the demand, without interposing a defensive allegation to the libel, either being
applied as causes of bar to the action. 2 Brown, Civ. Adm. Law, 406, 414.
13. The delay of this prosecution is reasonably accounted for by the pending of the
case of Post v. Jones, 19 How. [60 U. S.] 161, in the supreme court, which related to
this wreck and salvage, and involved substantially the merits of this case, and of which
the defendants were cognizant; and also by the correspondence between the parties, and
is sufficient to protect the libelants from the exception of staleness to their demand.
14. The testimony of the witnesses, Cheny and Carr, is admissible, ex necessitate,
notwithstanding their apparent interest in the suit; they being salvors in the transaction,—2
Hogg. Adm. 151; Id. 145; The Henry Ewbank [Case No. 6,376]; The Boston [Id.
1,673],—their interest is mostly, if not entirely, cumulative.
15. The decision in the previous case—[Post v. Jones] 19 How. [60 U. S.] 161—having
settled the character of this transaction to be one of salvage, I regard the award of compensation made in that case to the salvors a proper one to be adopted in this, to be reserved
by the defendants out of proceeds which have gone into the hands of the defendants, and
the same rule also measures one moiety of these proceeds as the amount they are bound
to account for to the libelants.
16. The decree will be so framed as to secure the libelants a moiety of these proceeds
cargo, and materials obtained by the respondents from the Junior at New Bedford after
the deduction of freight and charges thereon from the Sandwich Islands to New Bedford.
The salved goods lost by perils of the sea on the voyage from the Sandwich Islands to
New Bedford are to be brought into the account.
Decree accordingly, with cost, with an order of reference to ascertain and report the
amount payable, if the same is not agreed between the parties.
[See note to Case No. 7,491.]
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