
Circuit Court, D. Indiana. May Term, 1849.

JONES ET AL. V. HAYS.

[4 McLean, 521.]1

PLEADING—STATE LAWS—JUDICIAL NOTICE BY FEDERAL COURTS—STATUTE
OF LIMITATIONS—REPLICATION.

1. It is unnecessary in a declaration or plea to set out the law of any state, as the courts of the United
States take notice of such laws without pleading or proof.

2. The statute of limitation is the law of the forum.

3. The replication is not good which does not answer the plea. To a plea of the statute of limitations
the plaintiff replies that he lived in another state. This is not an exception within the statute.

At law.
Mr. Sullivan, for plaintiffs.
Mr. Marshall, for defendant.
OPINION OF THE COURT. This action is brought against defendant as the in-

dorser of a promissory note to the plaintiffs [Jones and Hardy], given by William Stewart
to the defendant, promising to pay Hays, or order,
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twelve hundred and nineteen dollars, eight months after date, which note, before it be-
came due, the payee indorsed to the plaintiffs and one Moses Stewart, since dead. At the
maturity of the note, demand of payment was made and due notice of the non-payment
given to the defendant. The plaintiffs in their declaration set out the substance of the act
of Pennsylvania, where the note was given and assigned, showing that it was negotiable.

In the defense, several pleas were filed, and among others, the fifth plea alleged that
by the sixth section of the act of the general assembly of Pennsylvania, suit should be
brought on the promissory note specified, within such time as is appointed for commenc-
ing or suing actions upon the case by the act of 11th & 12th of Anne, which required
suit to be brought in six years, and that he did not promise within that time. The sixth
plea set up the same act. To these pleas the defendant demurred. It was not necessary to
set out in the declaration or plea the statute of limitations of Pennsylvania. This may be
necessary in the state courts, but the judges of the courts of the United States take notice,
without pleading or proof of the laws of the respective states. The rule is well settled that
the statute of limitations is the law of the forum; and of course, must be the statute of the
state where the suit is brought.

The fourth plea stated that the plaintiff and one Moses Atwood, in his life time, im-
pleaded the maker of the note, William Stewart, by foreign attachment, under which the
sheriff attached twenty-five tons of iron, the property of Stewart, when it was agreed by
the plaintiffs and defendant Stewart, that twenty tons of iron, of the value of fourteen
hundred dollars, should be received in full satisfaction of the said debt, interest and costs,
and the same was delivered by said Stewart, and accepted by said plaintiffs, and their
deceased partner, in full satisfaction and discharge of said debt, interest and costs, and
was so indorsed by said sheriff and made a part of his return and a part of the record
of said cause in the circuit court at Madison, in Indiana, and said cause was dismissed;
which judgment of dismissal and return of said sheriff and proceedings remain of record,
etc. To this plea the plaintiff replies that the foreign attachment mentioned in said plea
and commenced by plaintiffs and said Atwood, against the goods and chattels, etc., of the
said Stewart, was commenced and carried on to its termination in Jefferson county circuit
court by said defendant, in the name of said plaintiffs, at the request of said defendant
and for his indemnification as indorser of said note and for his benefit, and was com-
menced and carried on by the permission of said plaintiffs at defendant's request, for the
purposes aforesaid, and for no other purposes whatever; and this they are ready to verify.
To this replication the defendant demurs. The replication does not answer the plea, and
is therefore bad. The plea alleges an accord and satisfaction to the plaintiffs; which the
plaintiffs answer by saying the suit was carried on, etc., for the benefit of the defendant
Hays, the indorser to the plaintiffs, and for his indemnity and for no other purpose. The
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truth of the plea afforded the best possible indemnity of the defendant as indorser—the
payment of the debt.

The demurrer is, therefore, sustained.
The seventh plea is to the third count in the declaration, that the defendant did not

within six years next before the commencement of this suit, undertake and promise, etc.
To this plea the plaintiffs reply that the said undertakings and promises of said defendant
were made by the indorsement and delivery to said plaintiffs of the said promissory note
and in the state of Pennsylvania, and that by the laws of that state the note was nego-
tiable. That demand of payment on the note when due was made, protest and notice. To
this replication the defendant demurred. If the note be negotiable in Indiana, the statute
of limitations does not run against it, such paper being excepted by the statute. But the
statute could only begin to run against the plaintiffs from the time of demand, and notice.
Prior to that the defendant was not liable to be called on or prosecuted for the amount
of the note. As before remarked, the statute of Indiana must govern and not the statute
of Pennsylvania. The replication is no answer to the plea of the statute. A residence out
of the United States is an exception in the statute, but not a residence in any other state
of the Union. The plaintiffs must take issue on the plea or set up a new promise. The
demurrer is sustained. Leave being given to amend the pleadings, etc., the parties put the
cause before the jury on the merits. And it appearing from the statement of Mr. Stevens
and the memorandum in writing, that the iron, on the discontinuance of the attachment,
Mr. Stevens being of counsel in that case, was not received in payment, but that it was
agreed to be sent to St. Louis, to a house named by the plaintiffs, and sold, and the pro-
ceeds applied to the payment of the note the iron was so forwarded, but the article fell in
the market, and the proceeds of the sale were less than was anticipated.

THE COURT instructed the jury that the house in St. Louis, being selected by the
plaintiffs, was thereby constituted their agent for the sale of the iron, and that a sale being
made would entitle the defendant to a credit on the note. The jury found for the plaintiffs,
on which verdict judgment was entered.

1 [Reported by Hon. John McLean, Circuit Justice.]
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