
District Court, S. D. New York. Jan., 1849.

JONES V. DAVIS ET AL.

[Abb. Adm. 446.]1

MASTER FOR A FOREIGN VOYAGE—MASTER TO SUPERINTEND
LOADING—EVIDENCE NECESSARY TO SHOW FORMER EMPLOYMENT.

The employment of a master to take command of a vessel for a foreign voyage, is usually a circum-
stance so notorious that there can seldom be wanting definite and decisive evidence by which
the fact of such employment may be established. There is, moreover, no incompatibility between
the employment of one person as master to superintend the loading and preparing a vessel for
sea, and the engagement of another person to take the command of her upon the voyage. When,
therefore, one claiming under an alleged employment as master for a foreign voyage seeks to es-
tablish such employment, merely by inference from services rendered and acts performed by him,
under authority of the owners, in making the vessel ready for sea, the court will require that the
evidence shall be so strong as to exclude all reasonable doubt that an employment for the voyage
was intended.

[See Ames v. Le Rue, Case No. 327.]
This was a libel in personam by Frederick W. Jones against Samuel G. Davis and

Cornelius Savage, owners of the brig Fawn, to recover damages for the wrongful dis-
charge of libellant from an alleged employment as master.

BETTS, District Judge. The libel avers that the respondents hired and engaged the
libellant to take charge of the brig Fawn, owned by them, as master thereof, at the wages
of a dollar a day for the time she should remain out of employment, and at the wages
of sixty-six dollars per month from and after the time of her obtaining employment. That,
in pursuance of the agreement, the libellant entered on board the brig July 17, 1848, and
continued on board, in command of her, until August 2d, following, when a charter was
obtained for her to St. Petersburg, and other places. That thereupon, on August 3d, he
commenced loading the Fawn for the voyage, which was to be circuitous and of uncer-
tain duration, and continued that service until the brig was loaded and fully ready for
sea; when on August 14th, the respondents wrongfully and without previous notice, dis-
charged him, and would not permit him to make the voyage, upon the allegation that they
had disposed of part of their interest in the vessel. The libellant avers, that by such wrong-
ful discharge, he has sustained damages to the amount of $800, being wages, expenses
and board for the probable duration of the voyage. He prays the court to pronounce for
the damages aforesaid.

The answer explicitly denies any agreement with the libellant, hiring him as master of
the brig, for any time or upon any terms; and also denies that the respondents were part-
ners, or that the brig was chartered for the voyage described, or that they gave libellant
any encouragement to incur expenses of preparation to act on board of her as master for
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the alleged voyage. It sets forth, in detail, what the respondents assert to have been the
agreement made between them and libellant; but it is not necessary to advert to that por-
tion of the defence, as the libellant seeks no decree for services on board as ship-keeper,
but sues wholly in the character of master, hired to serve as such over the vessel, both
in port, while seeking freight, and afterwards at sea, and for damages for loss of wages,
&c. during the probable duration of the voyage for which the vessel was engaged. The
answer, moreover, admits that on August 14th, during the lading of the brig, they agreed
with one Shaw that he should go in her as master, and states that libellant was then
informed in substance that a master was engaged for the voyage, and that his further ser-
vices would not be required.

No express hiring of the libellant, as charged in the libel, is proved, nor is it shown
that he was put in possession of the vessel in the character of master. The argument in
his behalf is, that the agreement set up is to be implied from the facts in evidence. The
facts relied upon to raise this implication are, that the libellant was on board the vessel
for some time in July and August,—that one of the respondents said to the notary who
was employed to ship a crew for the voyage, that Captain Jones would superintend the
selection of the men,—that the shipping articles were drawn up, and the crew hired by the
notary, in the expectation that the libellant was to command the vessel,—that the libellant
gave orders and made arrangements on board for the voyage, in taking in cargo, supplies,
&c,—that upon one occasion the libellant, at the express direction of one of the respon-
dents, signed bills of lading for part of the cargo,—and that he was also conversed with
by one of the respondents, in relation to the course he would pursue in case the vessel
should be detained by ice in the Baltic.

The respondents proved a conversation had since the cause was at issue, between a
witness and the libellant, in which the latter stated to the witness, that the ship-keeper of
the brig having left her, he, the libellant, agreed with the owners to go on board her and
sleep at night, and to look for business during the day; and that respondents were to give
him a dollar a day for the service. They further proved that the libellant did not sign the
shipping articles, or ship the first or the second mate for the voyage.—that a provisional
agreement was made by him, with the assent of the owners, with one Coffin, to go on
board and assist in loading the vessel at a dollar and a half a day, with the understanding
that if he was approved he should be employed for the voyage as first mate; another per-
son was, however,
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shipped in that capacity,—that when the brig was ready for sea, and hauled out into the
river, the libellant left her, and Captain Shaw having then become a part-owner, cleared
her as master, and came on board, and made the voyage in command of her.

Evidence was given on the part of the libellant of his general repute for skill and fi-
delity, and of his ample experience as shipmaster. The respondents on their part proved,
that they made inquiries of persons who had employed him, and that they obtained unfa-
vorable accounts of his qualifications.

The facts and circumstances in evidence, are clearly consistent with the claims set up
by the libellant, that after August 3d, he was employed by the respondents as master of
the brig for the voyage, but they are by no means of force sufficient to exclude the pre-
sumption that he was continuing with the vessel on his original undertaking, with a hope
and expectation of receiving the command of the brig when she should be sent upon a
voyage. Indeed, it must be conceded that the facts tend about equally to the support of
either hypothesis.

The circumstance which most directly sustains the claim of the libellant is his act of
signing bills of lading in presence of one of the owners, during the time the brig was load-
ing. This being one of the functions of a master, very strongly imports that libellant was
at that time clothed with a master's authority. It must be remarked, however, that the ap-
pointment and employment of masters is wholly at the discretion of owners (Abb. Shipp.
156; 3 Kent, Comm. 161), and, that there is no incompatibility in assigning a person to
that agency in a home port, for the purpose of loading and fitting out a vessel, although he
is not to act as master for the voyage. Advantages may result to owners and to commerce
from placing this home service in the hands of men of experience and dispatch in the
business of inspecting, taking in and storing cargo, or selecting the men, who no longer go
abroad as navigators, or may not possess proper qualifications for that duty. Such employ-
ment of a master in port might also be desirable for the purpose of satisfying owners of
his competency to take charge of the ship or manage her business upon her voyage. The
owner and ship would stand charged by his acts as master pro hac vice, without respect
to the fact of actual command at sea. A transaction which occurred in loading this vessel
illustrates this principle. It appears that Coffin applied for the office of first mate, which
was vacant, and he was recommended by the libellant as a proper person to fill it. He
was taken into service to assist in loading the vessel, with a view to his engagement as
first mate, if he should be approved of. The fact of his being on the vessel, and acting in
port as her first mate, does not accordingly determine that he was shipped for the voyage
in that capacity.

The auxiliary fact of his having signed the shipping articles would certainly be required,
in absence of oral proof of express hiring.
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It seems to me that this principle should be applied to the engagement of a master, and
that it governs the present case. There would appear to be rarely any occasion to resort to
implications and presumptions for the purpose of showing employment in that important
capacity. The fact must almost invariably be too notorious and marked; to leave any room
for question. The owners treat with masters publicly as such. The vessel is advertised for
her voyage in his name. Bills are furnished to him, and certified by him in that capacity,
and scarcely any particular can be referred to in the employment of a vessel, less likely
to be wanting in means of clear and decisive proof, than the appointment of master for a
foreign voyage.

When, therefore, a resort is had to circumstantial evidence to establish the employ-
ment of a master, the evidence required should be of a character which leaves no fair
reason to doubt the fact; and must certainly go further than to present a case equally
consistent with the supposition of a temporary engagement in port in preparation for the
voyage, as with an appointment to go out in command of the vessel. I forbear expressing
any opinion upon other topics of importance involved in the case, the right of a master to
consequential damages, because of a breach of a contract of hiring of this kind with him,
or the legal measure of such damages, or the limitation, if any, of the power of an owner
to displace a master from his command, or to refuse entrusting a vessel to him.

There being no satisfactory evidence of any contract entered into between the respon-
dents and libellant, engaging him as master, or corresponding in substance with the agree-
ments alleged by him in his libel, I must pronounce against his demand for damages.
Libel dismissed, with costs.

1 [Reported by Abbott Brothers.]
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