
Circuit Court, D. Kansas. Nov. Term, 1871.

IN RE JONES.

[2 Dill. 343;1 6 West. Jur. 71; 4 Chi. Leg. News, 66.]

BANKRUPT ACT—EXEMPTION—LOCAL STATUTE.

1. A merchant tailor, who is a practical workman and who cut and fitted garments for customers and
superintended their manufacture, is entitled as against the assignee in bankruptcy to have exempt
from execution goods to the value of four hundred dollars, under the statutes of Kansas in force
in 1864.

2. This is a fixed and determinate right given by statute, and is not dependent upon the discretion of
the assignee, and where it is claimed by the bankrupt before the sale of the goods by the assignee
and illegally refused, it may be asserted against the proceeds of the goods while in the hands of
the court for distribution.

3. The effect of a chattel mortgage on the stock in trade upon the right to an exemption and what
property falls within the phrase “stock in trade,” as used in the exemption statute, considered.

[In review of the action of the district court of the United States for the district of
Kansas.]

Jones, the bankrupt, is a practical tailor, and for many years had been engaged at Leav-
enworth, in this state, as a merchant tailor. That is, he kept a stock of cloths on hand
for the purpose of manufacture, and not for sale. His stock embraced some furnishing
goods. Jones himself cut and fitted garments, and superintended the manufacture in the
rooms over the store, as well as attended in the room below, where the goods were kept
and customers waited on. The value of the stock in Leavenworth at the time Jones was
thrown into bankruptcy was about $1,800, on which there existed a chattel mortgage to
secure a debt to one Eaves, for $1,400, which debt has since been proved before the
register. At the time proceedings in bankruptcy were commenced against Jones, he had
a branch of his business at Omaha, Nebraska. The goods at Omaha were worth about
$2,000, were taken possession of by the assignee, brought to Leavenworth, mixed with
the other goods, and by an order of the district court sold, and the proceeds, $2,700,
deposited in that court, where the money yet remains for distribution to those entitled.
The goods at Omaha were free from liens or mortgage. Before the assignee made sale of
the goods the bankrupt applied to have set off to him as exempt under the bankrupt act
[of 1867 (14 Stat. 517)] and the laws of Kansas goods to the value of $400, which the
assignee refused to do. After the sale the bankrupt filed in the district court a petition
setting forth the foregoing facts, and praying that the sum of $400 be paid to him from the
proceeds of the goods. An order was made to this effect, to reverse which the assignee
has filed in this court the present petition.

Mr. Britton, for assignee.
Sherry & Helm, for bankrupt.
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DILLON, Circuit Judge. In 1864, the laws of the state of Kansas, in which the bank-
rupt had his domicile, contained and still contain the following provision in regard to the
exemption of property: “Eighth. The necessary tools and implements of any mechanic,
miner, or other person, used and kept for the purpose of carrying on his trade or
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business, and, in addition thereto, stock in trade not exceeding four hundred dollars in
value.” Exemption laws founded upon the humane policy of making provision for the
support of the poor man and his family are to be liberally rather than strictly regarded.
They should receive such fair construction as will best promote the beneficent intention
of the legislature.

In argument, the counsel for the assignee contends that the order under review is
erroneous, 1. Because Jones was a merchant, and not a mechanic or person such as is
contemplated by the Kansas statute above quoted. 2. Because, conceding that Jones was
entitled to the exemption, the right, although claimed before the sale, not having been
recognized by the assignee or established by the court, is waived or lost. 3. Because the
mortgage upon the stock in trade destroys the right to the exemption, not only as against
the mortgagee, but the assignee.

Neither of these positions is well taken. Jones, as a practical workman, not selling goods
as merchants usually do, but manufacturing them for customers upon special orders, un-
der his own superintendence, is fairly within the language and clearly within the purpose
of the local exemption statute. That he did not do all the work himself, but employed
workmen, makes no difference. In the reverse he has met, he has need of the provision
which the law makes, as much as if he had done business on a scale so small that he did
all the work with his own hands.

As to the second position of the assignee, I remark that the exemption to the amount
of $400 is a fixed and determinate right not dependent upon the discretion of the assignee
or court. The assignee ought to have recognized this right when it was claimed by the
bankrupt before the sale, and the right may be asserted against the proceeds of the goods
in the hands of the court for distribution.

As to the other point. The mortgagor does, as against the mortgagee, waive the ex-
emption, but not as against the assignee, if there should be a surplus beyond the amount
required to pay the mortgagee's debt. The proposition that the mortgage absolutely de-
stroyed the exemption, seems to have been the very one that was relied on in the district
court. But the record here discloses the facts appearing in the statement, and it is sug-
gested that the Leavenworth goods did not sell for enough to pay the mortgage debt, and
hence there is no surplus as to those goods, and the Omaha goods having been out of the
state, where the bankrupt was domiciled, cannot be considered as any part of his stock in
trade within the meaning of the local exemption act.

It is true that the two stocks were mingled, and that it is impossible now to ascertain
how much each portion brought at the sale. It does not appear from the record before me
whether the mortgagee is entitled to a lien on the proceeds for the amount of his debt or
not. But aside from these considerations, which would lead to an affirmance of the order
of his honor below, I am of the opinion that the Omaha stock, having been brought into
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this state and mixed with the other, without any fault of the bankrupt, the two should be
taken as together constituting the stock in trade of the bankrupt within the meaning of the
local exemption statute, and that out of this stock in trade he is entitled to claim and hold
as exempt the amount of $400 in value. The order complained of is affirmed. Affirmed.

As to homestead exemption in Kansas, see In re Tertelling [Case No. 13,842]; Rix v.
Capitol Bank [Id. 11,869].

1 [Reported by Hon. John F. Dillon, Circuit Judge, and here reprinted by permission.]
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