
District Court, E. D. New York. Feb., 1868.

THE JOHN G. PAINT.

[2 Ben. 174.]1

SALVAGE—LYING BY VESSEL IN DISTRESS—DUTY OF
SALVORS—APPORTIONING SALVAGE.

1. Where a bark bound to New York, which had lost her rudder in a gale, was fallen in with, off
the New Jersey coast, by a brig bound to Boston, which took off from the bark the captain's wife
and family and a sick sailor, and agreed to keep by her, and the brig accordingly kept in company
of the bark for six days, at times towing her, in the course of which the brig lost two hawsers
and an anchor, and her master had his leg and two fingers broken by the towing hawser, the
command thus devolving on the mate; and on the sixth day they made land, which turned out to
be Absecom, and thereupon, though the wind and weather were favorable for keeping on, the
mate ordered the hawser, by which he was towing the bark, to be cast off,
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notend directed the bark to anchor, and she lay at anchor all night; and the next morning, before
she came back to the bark, the latter engaged a tug to tow her to New York; the bark and her
cargo being worth $70,000 or $80,000: Held, that the case was clearly one of meritorious salvage
service on the part of the brig.

2. The same law which gives to salvors a reward exceeding any value of the labor bestowed, exacts
of them all diligence, and is careful to mark any relaxation of that anxious solicitude for the safety
of a vessel in distress, the encouragement of which is the object of all salvage reward.

3. The action of the mate in not keeping on with the vessel when off Absecom, but anchoring the
bark, was a mistake.

4. The court would allow twenty per cent of the value of the bark and her cargo as salvage, less
$3,500, deducted on account of such mistake.

5. The court would allow to the owners of the brig the expenses incurred in performing the salvage,
and one-half the remainder, by reason of the increased hazard to their vessel in consequence of
the disabling of the master.

6. The master was also entitled to a liberal portion by reason of his injuries, and the mate's share
must be diminished in consequence of his mistake.

This was a libel filed on behalf of the owners, master, and crew of the brig Sallie
Brown, to recover salvage for services rendered to the bark.

Scudder & Carter and D. D. Lord, for libellants.
Owen, Gray & Owen, for claimants.
BENEDICT, District Judge. The facts in this case, which can hardly be said to be in

dispute, disclose a clear case of meritorious services rendered to a vessel disabled at sea
by the loss of her rudder, consisting of lying by her, and from time to time towing her, for
the space of six days.

It is quite evident that it was, in a great degree, owing to the salvors that the bark
was not abandoned at sea, and their efforts resulted in the safe arrival of the bark at her
port of destination. The only circumstance at all detracting from the merit of the salvors
is, that after Absecom was made, and when the wind was fair, and both vessels might
well have proceeded to New York, the bark was directed to cast off the hawser and come
to anchor, which she did, and was thus compelled to pass a night in a position of some
danger from passing vessels, and when, in case of a blow, she might have gone ashore.
This circumstance was claimed to amount to an abandonment of the bark by the salvors,
and it was insisted that all claim to salvage was forfeited thereby.

Upon a careful consideration of the evidence, I am satisfied that there was no intention
on the part of the salvors of abandoning the bark, but, on the contrary, that they directed
her to anchor with the intention of standing by her during the night, and taking her into
New York in the morning; and would have done so, had not the master of the bark in the
morning, and with the brig in sight bearing down for him, hastened to employ a tow-boat
to take him in.

Nevertheless, it was a mistake not to have proceeded during the night, instead of an-
choring; occasioned, it would seem, by a doubt as to his precise locality on the part of
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the mate of the bark, upon whom the responsibility had then devolved, the master hav-
ing been disabled by a broken leg. This mistake caused some additional peril to the bark
during the night, which better seamanship on the part of the brig would have avoided.
No harm resulted from the mistake beyond the delay; and yet it detracts from the merit
of the salvors, as the position of the bark called upon the mate to make every effort to
bring her into port without delay, and he could with diligence have satisfied himself as
to his real locality, about which no doubt was entertained on board the bark, and could
without danger have proceeded during the night.

The same law which gives to the salvors a reward exceeding any value of the labor be-
stowed, exacts of them all diligence, and is careful to mark any relaxation of that anxious
solicitude for the safety of a vessel in distress, the encouragement of which is the object
of all salvage rewards.

All the other circumstances of the case favor a liberal reward to the salvors. They fell
in with the brig in mid-ocean, themselves bound to Boston, the brig to New York. She
was in distress, and at the captain's request the salvors took on board their vessel from
the bark the captain's wife, three children, a servant girl, and a sick man, and agreed to
stand by her and assist her into port Had they refused their services, the master of the
bark, as he was situated, would doubtless have concluded that he would be justified in
abandoning his vessel.

During the six days following the salvors kept by the bark, part of the time towing her,
and at times not wholly without danger. In the performance of this service, two hawsers
belonging to the brig were lost, as was also her anchor, and her master had his leg and
two of his fingers broken by the towing hawser—a circumstance which, while it increased
the responsibility of the mate, in case of bad weather or accident, would have greatly in-
creased the risk of the brig and her cargo. In addition to the loss of anchor and hawser,
the brig was put to the expense of insurance from New York to Boston. No other loss
was sustained by the brig. During most of the time the wind was fair and the weather
fine. The value of the bark and her cargo, not including the duties upon her cargo, ap-
pears to have been between $70,000 and $80,000. No tender of any sum as salvage was
made, but a valid claim to the extent of $3,000 was conceded, upon the argument by the
claimant of the bark.

The libellants claim twenty-five per cent. Upon considering all the circumstances, I
shall award twenty per cent, of the net value
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of the bark, cargo, and freight, less $3,500, deducted by reason of the failure to proceed
when off Absecom. Let a reference be had to ascertain the value of the bark, cargo, and
freight, and the question of apportioning the salvage among the salvors await the coming
in of the report.

The amount of the salvage having been fixed at $8,954.06, the court, in appropriating
it, rendered the following opinion:

BENEDICT, District Judge. In disposing of the question of apportionment, I think it
necessary only to say that in fixing the amount to be awarded to the owners of the salving
ship, I have considered them entitled to a liberal share, from the circumstance that the
hazard to their vessel was increased by the injury which the master sustained in effecting
the salvage, substantially disabling him, and leaving their vessel under the command of a
mate.

To the master I have also awarded a liberal portion from the fact that he had a leg
and two fingers broken in effecting the salvage, which confined him to the hospital for a
considerable period, and from which he has not yet entirely recovered.

The chief-mate was by reason of the injury to the master compelled to assume an in-
creased responsibility, which he is entitled to have considered in determining his portion;
but I award him less than I should have otherwise done, because of his mistake in direct-
ing the distressed vessel to anchor in a dangerous place, instead of proceeding with her
at once into port—which mistake entailed a considerable expense, and would not, in my
opinion, have occurred, had the mate been more solicitous for the safety of the distressed
vessel.

The salvage will be accordingly apportioned as follows: Out of the gross salvage, let
the costs be paid, and to the owners of the salving vessel the sum shown to have been
expended by them, or necessarily disbursed by reason of the salvage service—to wit, the
sum of $1,597.97. Let the net salvage remaining be divided equally, and one-half, to wit,
the sum of $3,604.25, be paid to the owners as their portion of the salvage. Let one-half
the remainder, to wit, the sum of $1,802.12, be paid to the master of the salving vessel.
Out of the balance remaining, let the mate and second mate have an equal portion, to wit,
$375 each. And let the remainder, to wit, $1,052, be divided equally among the seamen
of the salving vessel.

1 [Reported by Robert D. Benedict, Esq., and here reprinted by permission.]
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