
District Court, D. Maine. May, 1861.

THE JOHN C. BROOKS.

[3 Ware, 273.]1

CUSTOMS DUTIES—LANDING WITHOUT PERMIT—SMUGGLING.

A vessel, arriving from a foreign port, is forfeited by landing goods without a permit from the collec-
tor after her arrival in the port of discharge.

This case involved a question of law only.
Mr. Shepley, Dist. Atty., for the United States.
Mr. Butler, for respondent
WARE, District Judge. This is a libel in rem for a forfeiture under the 50th section

of the collection act of 1799 [1 Stat. 665]. The schooner John C. Brooks, of about 200
tons burthen, from Cardenas, in the island of Cuba, arrived at Portland on the thirtieth
of March last, and, on that day, without a permit from the collector, landed 21,000 cigars
at Simonton's Cove, in Cape Elizabeth. The smuggling is proved and is not denied on
the part of the claimant, the master, having been indicted, pleaded nolo contendere to the
facts alleged in this libel. And for the same act the United States
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claim a forfeiture of the vessel. To this, as working a forfeiture of the vessel, the claimant
objects, and supports his objections, both on principle, that is the true construction of this
act, and on authority. The forfeiture is alleged to have occurred under the 50th section of
the collection act of 1799. By this it is provided, that if any goods shall be unladen within
the United States, from a vessel arriving from a foreign port, without a permit from the
collectors of the port, that there shall be a personal penalty on the master, and if the value
of the goods thus landed shall amount to $400 or over, there shall be in addition, a for-
feiture of the vessel in which they are brought. The act in this case is within the words of
the statute. To extract this case from the express language of the statute, it must be shown
that while the legislature said one thing they meant another. This though not gratuitously
to be supposed, may be shown; but it is incumbent on him who alleges an exception to
prove it. To this the claimant says that the forfeiture in this section ought, in reason and
justice, to be confined to unlading within a port, and that this unlading was before the
vessel arrived in a port. This fact is asserted on one side and denied on the other, but
whether it was within or without the port, and what are the particular boundaries of a
port. I shall not at present inquire. In support of this limitation, and that it may be fairly
inferred from the whole act, the claimant quotes the 27th section. This provides for a
landing before the vessel arrives at her port of discharge, and while she is, if I may so say,
havening on the coast for that purpose, and enacts a different penalty on the master and
with no forfeiture of the vessel into which such goods are unladen. The consequences
will be, if this section is to be literally enforced, that two penalties of different sums are
to be inflicted on the master, and in one case, for the same identical act, there will be
a forfeiture of the vessel and in the other not. The legislature, it is argued, must have
made a distinction. In their minds though it is not noticed in their language, between an
unlading before and after her arrival in her port of discharge. It must be admitted that
there is not merely ingenuity in this argument. Should there be two penalties for the same
act, or should there be a forfeiture of the vessel in one case and no forfeiture in another?
Admitting the power of the legislature, this is not to be presumed unless indicated by
the clearest terms. It seems to me that the objection presents a real difficulty, especially
in a statute drawn with so much care, that after more than sixty year's experience, it re-
mains on the statute book as the principal collection law. Penalties and forfeitures may be
limited by construction on good and sufficient reasons, but never by such means are to
be multiplied. But where the legislature has clearly expressed their will, courts have no
other duty but to, obey. If this question were to be now settled on principle, what is the
true construction of the law, there would be good reason to hesitate before coming to a
conclusion one way or the other. But the very case presented by this libel has, on two
different occasions, been before the circuit court of the United States of different districts.
The first was in 1806 before Judge Washington, in New Jersey, in the case of United
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States v. The Hunter [Case No. 15,428]. In this the learned judge decided, that a vessel
was not forfeited by unlading without a permit before she arrives at her port of destina-
tion, and that the words of the 50th section, though comprehensive enough to include
such a case, ought to be confined by construction to an unlading after her arrival within
a port, as that of unlading out of her port of destination was specially provided for in the
27th section. And to this conclusion he was brought after a careful review of the whole
act Six years after, a case involving the same question came before Judge Story of this cir-
cuit, in The Industry [Case No. 7,028], and he decided after a like careful examination of
the statute, that a landing in any port of the United States, after a vessel's arriving in her
port of destination, did draw after it a forfeiture of the vessel. Both these cases were fully
argued, and the same considerations which have been pressed in the present case were
urged there, and the eminent judges came to precisely opposite conclusions. These con-
flicting decisions on the same question and on the same arguments are sufficient to show
that it is not without intrinsic difficulties. The one admits the power of the legislature, but
holds the statute, from its apparent uncertainty, subject to interpretation, the other is in
obedience to the words of the law. While it is conceded that the argument has weight,
it is not admitted that it can exempt the ease from the direct language of the law. This is
not only the latest decision, but one in this circuit, and this, in ordinary cases, makes the
law of the circuit, until it is reversed by the highest court of appeal. In the present ease
there must be declared a forfeiture.

1 [Reported by George F. Emery, Esq.]
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