
Circuit Court, E. D. New York. Feb. 25, 1873.

THE JOHANNES.

[10 Blatchf. 478.]1

COLLISION—INEVITABLE ACCIDENT—NEGLIGENCE.

A barque, lying at a pier, fastened by chains which had held her there securely for three
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months, drew out a pile to which one of the chains was fastened, during a late period in a storm
which had lasted two or three days, so that she swung around and against a tug lying near and
injured the tug. Held, that the case was not one of inevitable accident, in a legal sense.

[Cited in The Energy, Case No. 4,485: The Chickasaw, 38 Fed. 363; The Mary L. Cushing, 60 Fed.
Ill; The Public Bath No. 13, 61 Fed. 693.]

[Appeal from the district court of the United States for the Eastern district of New
York.]

In admiralty.
Franklin A. Wilcox, for libellant.
James K. Hill, for claimants.
WOODRUFF, Circuit Judge. The steam-tug E. Palmer, belonging to the libellant, in

the night of the 22d day of November, 1870, was lying in the slip between piers 50 and
51, East river, in the harbor of New York, fastened to other vessels, which lay between
her and the bulkhead. The barque Johannes was lying along the southwesterly side of
pier No. 51, the upper pier, with her bow near the bulkhead. She was fastened by a
chain from her bow hawser hole to a pile on the dock, several feet within the bulkhead,
a chain from about midships running aft twenty or thirty feet to a pile on the pier, and
two other chains from near her stern to a pile on the pier a little aft her stern. In that
position, and with those fastenings, she had lain from the previous August. Her chains,
running obliquely lengthwise the vessel, permitted her to swing off and on three or four
feet, according to the direction of the wind and the state of the tide. A northeasterly storm
commenced a day or two prior to the 22d of November. It became more violent, blowing
all the forenoon and afternoon of that day, and rising, at evening, to a heavy gale, at the
same time bringing in an unusually high tide, which, the barque being light, lifted her
high relatively to the pier, the vessel being “eighteen feet out of the water.” At about nine
or ten o'clock in the evening, the pile to which the forward chain was fastened, was, by
the violence and force of the wind on the side of the vessel, and the direction of the strain
on the pile, drawn out; and the bow of the vessel was swung around twenty or thirty feet
from the pier. She was thereby driven against the tugboat, which was, by the pressure,
broken from her fastenings and driven against another vessel. To recover indemnity for
the damage done thereby to the tug-boat, the libel herein was filed, and the libellant had
a decree therefor in the district court. [Case unreported.]

Such indemnity was properly awarded: and, although the testimony shows more than
one offer by the libellant to accept a very much less sum in satisfaction, shortly after the
injury, it is not claimed that the proofs laid before the commissioner by whom the amount
of indemnity was ascertained, did not justify his report of the sum awarded and decreed,
namely, $620.20. Although the swinging of the barque upon the steamtug was caused by
the violence of the wind and the height of the tide, it cannot, with truth, be said that it
was inevitable, in the legal sense of the term. Doubtless, the proof shows that the fas-
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tenings of the ship were sufficient to hold her in ordinary circumstances. The fact that
she had lain there in safety, for three months, with just those fastenings and no others,
shows this. But, the proofs go far to show, that a prudent judgment forbids that such lon-
gitudinal moorings, permitting her to swing out and in from the pier, with no breast line
running crosswise to the pier, to hold her, should be relied upon. However this may be
in ordinary weather, it is clear, that extraordinary exposure to violence demands increased
care and precaution; and occasional storms and gales should be anticipated and guarded
against; and, in that view, I think the balance of the testimony shows, that it was not prop-
er to rely upon the fastenings which she had, and that a crosswise line, to hold her to the
pier, was called for.

It is urged, as an excuse, that a chain could not be passed crosswise to the pier, and
made fast to any pile thereon, so as to be of any avail, unless it was carried across the
pier, to the side thereof most remote from the vessel, which, it is claimed, would interfere
with the proper use of the pier itself; and that the vessel was so high out of the water,
that a chain to the pile on the side of the pier opposite and next to the vessel would
have drawn nearly perpendicularly thereon. It cannot, surely, be claimed, that any defect
in the pier, or its facilities for making fast, furnishes an excuse to the vessel lying there,
if insufficiently secured; and the addition of two chains or lines since the accident, one
of them secured crosswise, as above suggested, while it does not show, or even amount
to an admission, that the fastening was insufficient before, does show that additional fas-
tenings were practicable. As forcibly suggested in the opinion of the court below, those
in the care of the vessel had abundant warning—such warning as should have awakened
them to the highest vigilance, and even to the use of unusual precautions. If no other
means were at hand, the running of a breast line across the pier, temporarily, or a line to
the nearer pile, which, though nearly perpendicular when the vessel was against the pier,
would furnish protection when and if the other lines permitted her to fall off a few feet
therefrom, or both of these precautions, might have been adopted without difficulty or
objection.

The claim of the appellant, that the steam-tug was in the slip without lawful permis-
sion, or that her position was improper, if
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it be not wholly overcome by the evidence, will not avail. She in no wise interfered with
the barque, or any opportunity or privilege to which she was entitled. She violated no
duty which she owed the barque, in being where she was, and she was, therefore, enti-
tled to all the protection which proper precaution against the breaking loose of the barque
would afford her.

It was upon these grounds that a decree in favor of the libellant was awarded in
the district court. Upon the authority of The Louisiana, 3 Wall. [70 U. S.] 164; Union
Steamship Co. v. New York & v. Steamship Co., 24 How. [65 U. S.] 307; Buzzard v.
The Petrel [Case No. 2,261]; Lucas v. The Thomas Swann [Id. 8,588],—and the princi-
ples there stated, the libellant is entitled to a decree, in affirmance of the decree below,
for his damages and costs, with costs of the appeal.

1 [Reported by Hon. Samuel Blatchford, District Judge, and here reprinted by permis-
sion.]
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