
District Court, S. D. New York. Nov., 1867.

THE J. G. PAINT.

[1 Ben. 545.]1

SALVAGE AGREEMENT—REASONABLENESS.

1. Courts of admiralty will not allow a salvor to take advantage of his situation and to avail himself
of the calamities of others to drive a bargain; but they will enforce a contract made for salvage
service and salvage compensation, where the salvor has not taken advantage of his power to make
an unreasonable bargain.

2. Under the circumstances of this case, an agreement to pay to a steamboat $3,000 for towing a
vessel worth $8,000, with a cargo of sugar, for twenty-seven hours, was sustained by the court.

In admiralty.
Beebe & Donohue, for libellant
E. H. Owen, for bark.
D. D. Lord, for cargo.
BLATCHFORD, District Judge. This is a libel for salvage, filed by Charles Loveland,

master and part owner of the steamer Eureka, on behalf of himself and all others inter-
ested, against the bark J. G. Paint and her cargo. The bark is a British vessel, and was on
a voyage from St. Jago de Cuba to New York, with a cargo consisting of 640 hogsheads,
205 barrels, 33 boxes, and 10 tierces of sugar. She is 340 tons burthen, new measure-
ment, and is two years old, and was worth about $8,000 in United States-currency at the
time of the salvage service. It does not appear what was the value of her cargo. On the
30th of March, 1867, about 6 o'clock A. M., the bark was at anchor in six fathoms of
water, about four miles east north-east from Absecom light on the New Jersey coast. She
had been blown off from pilotage ground, while looking for a pilot to bring her into the
port of New York, eight days before, and bad lost her rudder in a gale at that time. For
two days afterwards she continued to lie to, and then she fell in with a brig, to which she
made a signal by setting her colors union down. The brig took off from her the women
and children, and a sick sailor, and sailed in company with her for some time. The bark
sailed on the wind and steered by her sails, but she could not steer by them when off the
wind. After a time the brig took the bark in tow, as the wind was light, the bark being
then about 15 miles to the southward and westward of Cape May, and intending to go
in to Hampton Roads as the nearest port. It then became calm and both vessels came to
anchor, land being visible. Subsequently
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the wind came out from west north-west, blowing off shore, and the vessels sailed in
company along the shore out of sight of land, on a course north or north north-east, close
to the wind, with their port tacks aboard. No opportunity was afforded to try and steer
the bark before the wind, or to wear ship. She was steered by her sails. The brig after-
wards got astray, but the bark kept on her course, and got out a spar to assist in steering.
The brig found the bark again and the two sailed in company, the wind being steady and
blowing favorably. The bark was obliged to sail in such direction as she could, when on
the wind. The wind getting light again, the brig took the bark in tow again, and land was
made, which the brig took to be Cape Henlopen, and the bark thought was Absecom.
The latter idea proved to be the correct one. The bark came to anchor there, although the
weather was fine and the wind favorable for continuing her course to Sandy Hook, for
the reason that the brig. Insisted, even after the light on shore was set on the evening of
the 29th of March, that the light was Cape Henlopen light, and not Absecom light. The
brig let go of the bark and stood off, and at sunrise the next morning was: 9 miles east
south-east from the bark, hull down.

At 6 o'clock on the morning of the 30th, the steamer, being on a voyage from New
York to Little Egg Harbor, (between which place and New York she was a regular trad-
er,) and being at the time about 2 miles off from the bar at the entrance of the inlet, and
30 miles from her dock at Little Egg Harbor, saw the bark lying at anchor, about 7 or 8
miles south of the bar, and believing her to be in distress, ran down to her. When the
steamer came within 2 miles of the bark, she saw on the bark a signal of distress, being a
flag set union down half way up the peak. The steamer reached the bark about 8 o'clock
A. M. The bark, on being hailed from the steamer, said that she wanted assistance, and
her master asked the captain of the steamer what he would charge to tow the bark to the
Delaware breakwater. The captain said, that he would not tow her to the breakwater, but
would tow her to New York. The master then asked, what he would charge, and, at the
request of the captain, went on board of the steamer. The captain there told the master,
that he would tow him to New York for $4,000. The master said that he would not give
it, but would let the bark go ashore first, and offered $2,000. The captain refused that,
and the master started to return to the bark. Either before the master left the steamer,
or after he got into the small boat, the captain said he would take $3,000. The captain's
version is, that the $3,000 offer was made before the aster left, that the master refused
it and started to return to the bark, and the steamer started her screw ahead to leave,
and that the master, when he got a short distance off, said he would give the $3,000.
The master's version is, that, after his offer of $2,000 was refused, he got into his boat to
leave, that then the $3,000 offer was made, that he returned to the bark without making
a bargain and consulted his mates, and that all concluded to give the $3,000. The clerk of
the steamer drew a written agreement, which the master signed on board of the steamer,
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whereby the master promised to pay to the steamer or her owners, in one month, $3,000
for towing the bark from Absecom to New York. This agreement, so signed, was deliv-
ered to the captain. The steamer took the bark in tow at first by a hawser behind, but,
after about an hour, took her alongside, and thus towed her to New York, and anchored
her off the Battery. She was towed for twenty-seven hours. The steamer had from a quar-
ter to a half of a ton of coal left when she arrived at New York. Little Egg Harbor bar
is 90 miles from New York. The usual time of the trip of the steamer, from New York
to where she was when she turned aside to go to the bark, was about 10 hours. Her
consumption of coal was 7 or 8 tons for 14 or 15 hours running. The steamer was worth
$22,000, and had on board at the time 20 tons of cargo, destined for Little Egg Harbor,
which she subsequently delivered there and collected freight for.

The captain of the steamer says, that the wind was west south-west, and blowing hard
when he reached the bark; that it was misty when he took her in tow; that he thought
she would go on the beach in an east wind if she did not take his offer; that it was 50 or
60 miles nearer to the breakwater than to New York, but he could not have gone to the
breakwater and back sooner than to New York and back, because of the head sea; and
that he could not, for want of coal, have got the bark to the breakwater.

The master of the bark says that, when the steamer reached him, the wind was light off
shore, but it looked as if they were going to have a storm; that, if the wind had blown on
shore, there would have been danger; that there was not any time after the bark lost her
rudder when she was perfectly unmanageable; that he does not consider a vessel without
a rudder safe; that, if he had been on a lee shore, he would have had to trust entirely to
his anchors, and, if his ground tackle had given way, he would have gone ashore; that,
with the wind right on shore, there would not have been much salvation; and that the
place where the bark was anchored was a dangerous place. The mate of the bark testifies
that if, at the place where the steamer found the bark at anchor, the wind had changed to
blow on shore, there would have been danger of going ashore, if the anchors had failed
to hold. The bark did not leak, and was not otherwise disabled than by the
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loss of the rudder. When the steamer arrived at New York with her, the wind was south-
east, and it was storming, and had been so for three or four hours.

The answer of the bark does not set up that any unfair advantage was taken of the
circumstances in which the bark was found, to exact from her an unreasonable contract,
or that the price agreed to be paid for the service was more than the salvage service was
worth. It sets up, that the master asked the captain of the steamer what he would ask to
tow the bark to the breakwater; that the captain refused to tow her to the breakwater,
but said he would tow her to New York for $4,000; that, after some negotiation on the
subject, the master agreed to give $3,000 to be towed to New York, which was accepted;
that, while the claimants of the bark do not admit that such service was worth 53,000,
yet, as the master agreed to pay that sum, they, so far as respects the bark and freight,
are willing to abide by the contract; that, nevertheless, if the court shall not consider such
sum just and reasonable, as respects the owners of the cargo, then the claimants of the
bark desire to have the benefit of any reduction thereof; and that such contract was made
for the benefit of the cargo as well as of the vessel, and the cargo is bound to contribute
and pay its just proportion of such salvage service.

The answers of the claimants of the cargo deny that the service was worth $3,000, and
allege that the agreement to pay the same was improperly exacted out of the master of
the bark, by taking advantage of the peculiar circumstances in which he was placed, and
that it should not be enforced against the cargo, although they say they are willing to pay
a reasonable and liberal compensation for the trouble, labor and services of the libellant,
and for the assistance of the steamer, and they claim that a proper proportion should be
paid by the owners of the bark and her freight.

It is well settled that courts of admiralty will not allow a salvor to take advantage of
his situation, and to avail himself of the calamities of others to drive a bargain; but yet
they will enforce a contract made for salvage service and salvage compensation, where the
salvor has not taken advantage of his power to make an unreasonable bargain. Post v.
Jones, 19 How. [60 U. S.] 160; The Emulous [Case No. 4,480]; The A. D. Patchin [Id.
87].

After a careful consideration of all the facts in this case, I am unable to come to the
conclusion that the sum agreed upon, $3,000, is an unreasonable compensation for the
service rendered, or that the agreement to pay it was made under such circumstances
that the sum fixed by the agreement ought not to be taken as the measure of the salvage
compensation. I therefore award to the libellant the sum of $3,000 as such compensation,
with interest from April 30th, 1867, the amount to be apportioned between the vessel
and the cargo by a commissioner, on a reference for that purpose, if such apportionment
is not otherwise fixed by the parties.

J. H. GAUTIER, The. See Case No. 6,399.

The J. G. PAINT.The J. G. PAINT.

44



1 [Reported by Robert D. Benedict, Esq., and here reprinted by permission.]
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