
Circuit Court, D. Massachusetts. Oct. Term, 1845.

JENKINS V. ELDREDGE ET AL.

[1 Woodb. & M. 61.]1

FINAL JUDGMENT—HOW ALTERED—EXTENSION OF TIME FOR PAYMENT OF
MORTGAGE.

1. The terms of a final judgment cannot be altered by the court in any material part, except on a
review, or appeal, or writ of error, or rehearing allowed for sufficient cause.

[Cited in Bank of U. S. v. Moss, 6 How. (47 U. S.) 39]

[Cited in Bath's Petition, 22 N. H. 580; Cook v. Wood, 24 Ill. 297.]

2. Decrees are final, after the end of the term at which they are rendered, unless specially entered
otherwise, and they are final after entered up as final on some day before the end of the
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term, with a view to other proceedings upon them as final decrees. Especially are they not to be
altered when so entered by agreement of the parties.

[Cited in The Illinois, Case No. 7,003.]

3. Extending time for payment of a mortgage when foreclosed, is granted afterwards as an exception
in equity, but extending the time to redeem in an application to redeem, on which a final decree
has once been rendered, will not be so granted.

[Cited in Tufts v. Tufts, Case No. 14,233.]

4. Proceedings, such as the paying money on an execution, the opening of biddings at sales, and
reports of masters, are not exceptions, but relate to new matters, after the decree, when they do
not precede a final decree.

5. Without special statutes, accident in not appearing, or otherwise, happening before final decree,
cannot be relieved against after final decree, unless by bill in equity, or unless fraud was mingled
with it, or irregularity in the proceedings.

[Cited in Bank of U. S. v. Moss, 6 How. (47 U. S.) 39.]
The point under consideration in this case arises upon a petition, filed in it by [Joseph]

Jenkins, March 29th, 1846, at the adjourned term, praying that the time for the payment
of certain money by him, which had been ordered in a decree in the cause, might be
extended thirty days. The original proceeding was a bill in chancery by Jenkins against
the defendants [Charles H. Eldredge and others], which had been argued and decided
in his favor at the May term, 1845. [See Cases Nos. 7,266–7,268.] But no final decree
having been entered up, and an appeal being contemplated by the respondents, they mu-
tually agreed, about the first of January, 1846, to certain alterations in the minutes for the
decree, which had been prepared by the judge who delivered the opinion, and filed a
written stipulation for judgment to be rendered in conformity to the new terms agreed up-
on, without appeal. It was accordingly so entered January 1st, 1846. Among the terms was
the payment by Jenkins, by the 1st of April, 1846, of a certain sum of money, amounting
to near $40.000, which, by this petition, he asks leave to have thirty days more for col-
lecting and paying over. The reasons assigned for asking a longer time, were, the length of
an arbitration, which had been necessary to settle a part of the amount, and the generally
disturbed, uncertain and straitened condition of the money market. No evidence was of-
fered by the plaintiff, but, on the part of the respondents, Mr. Thayer was examined, and
he testified, that such an amount of money could readily have been borrowed on good
mortgages, at six per cent., at any time since January 1st, 1846, in Boston; and some loans
of large sums had been made at five and a half and five per cent, during that period,
subject to be recalled on notice of four and six months.

Charles P. Curtis, for petitioner.
William H. Gardner, for respondents.
WOODBURY, Circuit Justice. The general rule on this subject is believed to be

much the same in courts of equity as in those of law; and it is, that, after final judgment,
the terms of it cannot be altered, in any essential particulars, except on a review, or writ of
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error, or appeal; or, at least, on a rehearing, allowed after showing sufficient cause. Albers
v. Whitney [Case No. 137]; Doggett v. Emerson, Id. 3,961]. When a judgment is to be
considered as final, is a different question; but it is usually regarded as final, after the end
of the term at which it is rendered, when there is no special minute to the contrary. 1
Story, Eq. Pl. § 403. See 61st rule of this court. All judgments are, in such case, generally
drawn up as if completed then, and that must be considered the registry or enrollment
of them, where there is no entry or agreement to the contrary. See 62d rule. But when,
as in this case, a judgment or decree is settled by agreement of the parties, and is en-
tered as completed on some particular day; or when one is so entered, by direction of
the court, without any such agreement, it must, by analogy, be considered as final from
that day, and execution will issue accordingly, when asked for, or any other proceedings
be had appropriate on a final judgment. After that day it ceases to exist in loose minutes,
or on the waste docket, or in any way unadjusted; and these are the ordinary tests of its
being finished or final. 2 Madd. Ch. Prac. 373; 7 Brown, Parl. Cas. 204; 1 Ves. Jr. 251; 7
Ves. 293. Perhaps after that, a mere clerical mistake in the figures, or in a formal part of
the judgment or decree, may be corrected, either on motion or petition, but nothing done
which goes to its merits and to the principles or orders themselves, that have been made
by the court. 7 Ves. 293; 12 Ves. 456, 458; 1 Hoff. Ch. Prac. 559; 2 Smith, Ch. Prac. 14;
2 Johns. Ch. 205, 4 Johns. Ch. 545; Albers v. Whitney [supra]; [Sibbald v. U. S.] 12 Pet.
[37 U. S.] 492; [Cameron v. M' Roberts] 3 Wheat. [16 U. S.] 591; [Bank of Kentucky v.
Wister] 3 Pet. [28 U. S.] 431; [The Palmyra] 12 Wheat. [25 U. S.] 10; [Poole v. Nixon]
9 Pet. [34 U. S.] 771.

Are there any exceptions to these general principles, in cases where time is given in
the judgments to make payments or sales, or where a master is to make examinations
and reports? None have been cited at the bar, and none are within my own recollection,
except in cases of bills to foreclose a mortgage. There, in the decree to make payment
within a given time, the period has been extended, on the payment of interest and cost 3
P. Wms. 343; 1 Brown, Ch. 183. But this departure from the original judgment has been
regretted, and it has been refused in the case of bills brought to redeem mortgages, which
was the case with one part of the present proceeding. 17 Ves. 382; 2 Madd. Ch. Prac.
377; Brinckerhoff v. Lansing, 4 Johns. Ch. 65, 76. Because, as the court say, in this last
case, the plaintiff, who asks the favor, comes into court voluntarily, and should be always
ready, or able to be ready, to redeem,
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before suing. While in the first case the defendant, who asks more indulgence, does not
come into court voluntarily, nor profess any readiness to pay, and hence, under certain
circumstances, longer time has been granted to him. 2 Madd. Ch. Prac. 377.

There is another class of cases, where in the proceedings themselves, after the final
judgment, the court will interfere, such as opening the biddings in a proper case, on de-
positing the money received. 2 Madd. Ch. Prac. 385. So at law, directing payments of the
money into court by the sheriff, or to one of the parties in claims by two, under the exe-
cution. These, however, it will be seen, relate to the proceedings after the final judgment,
and not to any change in the terms of the judgment itself. A judgment is final, notwith-
standing certain consequential proceedings are to be had by a master, &c. Quackenbush
v. Leonard, 10 Paige, 131; Girod v. Michoud, 4 How. [45 U. S.] 503.

There is still another class of cases, where courts have interfered after final judgment,
to act on the judgment itself, sometimes as at common law, sometimes under special
statutes, and sometimes under new and distinct process, such as audita querela. But in
this instance, there is no special statute, nor any process of audita querela; and the only
question remaining is, whether there is any thing which, on motion or petition as at com-
mon law, can justify an interference with the judgment itself, and a change in the time
agreed on and directed for the payment of the money. If there had been fraud shown
in the agreement, or a clear mistake, so as to justify in equity annulling it, the judgment
founded on it would not stand very strong in foro conscientiae. And if it could be vacated,
it would be, on facts very different from those which are presented here, and on a sep-
arate bill in equity usually. So, if a judgment had been rendered without any agreement,
and without appearance, in consequence of no actual service or notice to the defendant,
or of some accident, or with an appearance, but from an act of God, or some other in-
evitable cause, or from some wrong of the other party, a good defence existing had not
been interposed; in such cases there would be equitable ground for relief, much stronger
than any averred in this case. In states, however, where no statutes exist expressly rem-
edying such cases, it is very questionable whether any power exists at common law to
reopen, or change, in a material part, any final judgment, Delancey v. Brownell, 4 Johns.
136; Popina v. M'Allister [Case No. 11,277]; Cameron v. M' Roberts, 3 Wheat. [16 U.
S.] 591; 8 Dowl. 664. See contra, 6 Wend. 562; 2 Greenl. 109. And though in Cameron's
Case some years had elapsed, the principle is the same, whether it be days or years, if the
judgment has gone from the waste-book and minutes, and been entered up as perfected.
The supreme court were much divided on this point in a case at the last session, where
the accident was very clear and the equity strong. It was a prayer for a mandamus to the
judges of the circuit court of the District of Columbia, to issue an execution, which they
had suspended against a debto; where he had been defaulted and judgment perfected
against him; but by mistake as to the term of the court, he did not appear and plead as
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intended a discharge in bankruptcy, which he had previously received. A majority of the
supreme court thought the execution could not properly be suspended, unless the judg-
ment on the default was irregular and incomplete under the laws of the District, as was
contended. The application for a mandamus failed from an equal division of opinion on
that point chiefly. Dixon v. Miller, not reported.

No reasons exist here at all equal in strength to any of those in favor of an interference;
and hence its propriety becomes more questionable than in any of those, though in them
it has been refused. But beside these objections, this judgment is, in terms, the result of a
deliberate written agreement, signed and filed by the parties in the cause; and, to change
such a judgment, after entered up, without a new agreement by the parties, or other rea-
sons than have been assigned here, could not be vindicated, it is believed, by any sound
principle whatever, or any precedent. This conclusion is the less objectionable, on account
of its operation here, than it might be in some cases, as the terms of the judgment or final
decree in this case are such, that before a sale of the property on the failure of the plain-
tiff to make payment by the first of April, the master must give from forty to sixty days'
notice; the shortest time reaching beyond the indulgence now asked. And if the plaintiff,
on the day of sale, has the amount required ready, he can buy in the estate at any price
he chooses, as the surplus, over that amount, is to go entirely to himself. Petition refused.

1 [Reported by Charles L. Woodbury, Esq., and George Minot Esq.]
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