
District Court, N. D. Illinois. Feb., 1875.

JENKINS V. ARMOUR ET AL.

[6 Biss. 312;1 14 N. B. R. 276; 8 Chi. Leg. News, 267; 22 Int. Rev. Rec. 169.]

STOCK-NOTES IN INSOLVENT COMPANY—SET-OFF—TRUST FUND—INTEREST.

1. A stockholder in an insurance company rendered insolvent by a fire cannot escape his liability
on a stock-note, by presenting a certificate of indebtedness on one of the adjusted policies and
withdrawing his note.

2. Such a note constitutes a trust fund for the benefit of the creditors of the company, and the trans-
action is in effect a conversion of the company assets.

3. The stockholder must pay interest from the date of the withdrawal of his stock-note.
These were seven suits [by Robert E. Jenkins, assignee of the Commercial Insurance

Company of Chicago] against as many different defendants [Joseph F. Armour and oth-
ers], on stock-notes given to the company. At the time of subscribing for the stock each
stockholder paid twenty per cent, in cash and gave his note to the company for the bal-
ance, without interest, payable upon demand when needed to pay losses. The dividends
from time to time declared by the company had been applied upon these notes, until, at
the time of the great Chicago fire of October 9, 1871, there was only thirty-five per cent,
remaining unpaid on the notes. Soon after this fire, each of these defendants purchased
policies from other persons, and procured their adjustment by the company, taking certifi-
cates of loss for the amount, which certificates they then surrendered to the treasurer at
par in payment of their stock-notes.

Hutchinson & Luff, for assignee.
Upton, Boutell & Waterman, for Armour.
BLODGETT, District Judge. There can be no doubt that each of these defendants,

at the time of the transactions alleged, knew of the insolvency of the company, and dealt
with it upon that basis. The object of each of them was to obtain payment to themselves
in full of their claims, notwithstanding the fact that such payment would be a withdrawal
of the assets of the company from other policy-holders; for these notes against the several
defendants were in effect cash, and the amount thereof should have been paid in cash in-
to the treasury of the company for distribution among the creditors. The defendants were
all responsible, and the contingency having arisen when the cash was needed upon these
notes to pay losses, it became their duty to pay it into the company.

Following the law, then, as laid down in Hitchcock v. Rollo [Case No. 6,535] and
Sawyer v. Hoag [Id. 12,400], decided by Judge Drummond in this court, and in the lat-
ter case as decided in the supreme court (17 Wall. [84 U. S.] 610), [and particularly the

principles laid down by Judge Drummond in Scammon y. Kimball, Case No. 12,435],2

there can be no doubt but that such surrenders and transfers were a fraud, and such a
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fraud as would be set aside by the court without special reference to the provisions of the
bankrupt law [of 1867 (14 Stat. 517)]. The stock-notes were a part of the capital stock of
the company, and as such were a trust fund for the creditors, and by collusion with the
officers of the company, the defendants withdrew them from the treasury. The fact that
some of the defendants were also officers of the company made no difference, and those
who were only stockholders are equally liable.

An important question, and one not easy of solution, arises as to the time when interest
should begin to run on these stock-notes, whether from the date of demand by the as-
signee, or of the exchange by the stockholders of these certificates for their notes. As
against the company, if it had continued solvent, interest would only run from the time of
a proper demand; but in these cases the liability of the defendants arises from their own
acts under circumstances where they are properly chargeable as trustees. They, in fact,
wrongfully converted to their own use the assets of the company at the time when they
made these exchanges. They received payment of debts in full from the company when
they knew it to be hopelessly insolvent, and withdrew from the treasury of the company
their notes, which were valuable assets. The effect is the same as though they had taken
and converted the amount in cash from the coffers of the company, and therefore they
come within the rule that a trustee must pay interest from the date of conversion.

Judgment for plaintiff in each case, with interest at six per cent, from date of withdraw-
al of stock-note.

NOTE. A stockholder indebted to an insolvent corporation for unpaid shares, cannot
set off against this trust fund for creditors, a debt due, him by the corporation. The fund
arising from such unpaid shares must be equally divided among all the creditors. Sawyer
v. Hoag [17 Wall. (84 U. S.) 610]. A debt of one, insolvent, purchased by his debtor,
immediately prior to the filing of a petition in bankruptcy, and purchased in order to set
the same off against his indebtedness,
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is protected by the bankrupt act; it only forbids the set-off of claims purchased after the
petition is filed. Hovey v. Home Ins. Co. [Case No. 6,743].

1 [Reported by Josiah H. Bissell, Esq., and here reprinted by permission.]
2 [From 14 N. B. R. 276.]
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