
District Court, S. D. New York. July, 1879.

JAYCOX V. CHAPMAN ET AL.

[10 Ben. 517.]1

FOREIGN ATTACHMENT—BOND—SURETY—PRACTICE.

A libel being filed against a man and his wife, and process with a clause of foreign attachment having
issued, the marshal attached property. The wife filed a claim to the property and gave a bond
under the act of March 3, 1847 [9 Stat. 181]. The libellant examined the sureties as to their
sufficiency and they, having justified, the property was discharged. The cause was thereafter tried
and resulted in a decree in favor of the libellant against the husband, and a dismissal of the libel
against the wife. The libellant moved for a decree that the sureties on the bond pay the decree
against the husband, on the ground that it had appeared on the trial that the property attached
and delivered up on the giving of the bond, was really the property of the husband: Held, that,
whether it was irregular practice or not, to file a claim in an action in personam, nevertheless the
sureties could not be held beyond the terms of the bond which they had signed; and that by that
bond they had only become sureties for the performance by the wife of any decree against her
and could not be called on to pay the decree against the husband.

[This was a libel in personam by William E. Jaycox against Alonzo R. Chapman and
Sarah E. Chapman.]

E. D. McCarthy, for libelant.
W. R. Beebe, for respondents.
CHOATE, District Judge. In this case a decree having been rendered against the de-

fendant Alonzo E. Chapman and in favor of Sarah E. Chapman, dismissing the libel as
against her, it is now insisted that the stipulators upon a bond given by her upon the re-
lease of certain vessels attached under the process of foreign attachment, are bound by the
terms of their bond to pay the decree against Alonzo R. Chapman. May 28th, 1877, the
marshal attached the vessels. May 29th, the defendant, Sarah E. Chapman filed a claim
for the said vessels in the form usual in case of the attachment of vessels by process in
rem. She filed, also, a stipulation for costs and a bond, conformably to the requirements
of the act of March 3rd, 1847, the condition of the bond being: “That if the above bound-
en Sarah E. Chapman, claimant, and Francis F. Budd and William E. Chapman, sureties,
shall abide by and perform the decree of this court, then this obligation shall be void,
otherwise the same shall be and remain in full force and virtue.” The libellant had notice
of the claim and the bond offered, and the sureties were examined as to their sufficiency,
and, they having justified, the property was delivered to the claimant.

It is now insisted that the practice of filing a claim in a suit in personam is irregular
and without warrant of any statute or rule of court; that the bond takes the place of the
property discharged, and if that was the property, not of Sarah E. Chapman, but of Alon-
zo R. Chapman, as is now contended by the libellant, the sureties are bound by the bond
to pay the decree against him.
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It is unnecessary to determine whether the practice which has grown up in such cases
is regular or not, because it is very plain that the stipulators cannot be bound on their
bond beyond its terms fairly understood. The libellant had notice of the application to
bond the property, and made no objection to the method adopted nor challenged the right
of Sarah E. Chapman as its owner to bond it. It was understood as well by him as by the
sureties who went on the bond that they were becoming bound for Sarah E. Chapman,
and not for Alonzo R. Chapman, and upon the release to her of property against which,
as all the parties assumed, there was no claim on the part of the libellant, unless he re-
covered judgment against her. However irregular the form may have been, the position
and obligation of the parties are just the same as if she had presented a petition to the
court, setting forth that she was the owner of the property and praying leave to substitute
a bond in place of it, and upon notice thereof to the libellant and without objection on
his part this bond had been given and the property delivered to her. What, then, as ap-
plied to this case, did the stipulators agree to? Clearly, they understood that they became
bound only for Sarah E. Chapman, and not for Alonzo R. Chapman. Their bond was a
substitute for and put in place of her property. All parties must have so understood. Such
is the reading of the condition: “If the said Sarah E. Chapman, claimant, and Budd and
Chapman, sureties, shall abide by and perform the decree of the court,” that is, she, as the
principal party who is to have or may have something decreed to be done or performed
by her, and they as her sureties for the doing of it. There is no reference here to abiding
by and performing anything to be done and performed by Alonzo R. Chapman. There
is nothing decreed to be done and performed by Sarah E. Chapman. Therefore, there
has been no breach of the bond and can be no liability of the sureties thereunder. To
give it any other construction would do violence to its language and be inconsistent with
what all the parties, including the libellant, must have understood to be the purpose of
the bond, namely, the substituting of something in place of her property which was under
attachment.

It is insisted that, by the evidence taken in the case, it appeared that the vessels thus
released were really the property of Alonzo R. Chapman, and not of his wife. If this were
so, or libellant had a doubt that it might be so, he should have applied to the court to
have this question settled before they were delivered up to Sarah E. Chapman, or for
such security as the peculiar facts of the case called for. Not having done so,
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he must be deemed to have acquiesced, as against these sureties, in her claim, that they
belonged to her. The sureties had no interest in that question, and were only called on
to become bound for her. The libellant had the opportunity to raise the question when
it was proposed to bond the property; but to permit him to raise it now as against the
sureties would do gross injustice. No decree can be entered against Sarah E. Chapman
or her sureties.

1 [Reported by Robert D. Benedict, Esq., and Benj. Lincoln Benedict, Esq., and here
reprinted by permission.]
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