
District Court, N. D. New York.

IN RE JAYCOX ET AL.

[7 N. B. R. (1873) 140.]1

ATTORNEYS—BANKRUPTCY—ALLOWANCE FOR SERVICES—PROOF OF DEBT.

The attorneys of bankrupt petitioned to be allowed for services rendered prior to adjudication and
up to the time of the choice of an assignee. Held, That they were general creditors of the bank-
rupt, and must prove their debt in the usual form, for all services rendered prior to the adjudi-
cation, that the proof as to the other alleged services was unsatisfactory, and before the assignee
could be required to pay for such services, it must be clearly shown that they were properly and
necessarily rendered, for the purpose of Benefiting or preserving the estate of the bankrupts, in
the interest of the general creditors. Petition dismissed, without any prejudice as to any proof of
claim they might hereafter make.

[Cited in Re Hope Mining Co., Case No. 6,682; Re Handell, Id. 6,017.]
[This was a petition by Hunt, Green, and Weaver, attorneys, for an allowance for ser-

vices in the matter of John M. Jaycox and John A. Green, in bankruptcy.]
HALL, District Judge. The attorneys and counsel who prepared and filed the petition

of Jaycox & Green for their adjudication as voluntary bankrupts, having applied by peti-
tion for an order directing the assignee to pay their charges for such services, and for other
services rendered as the attorneys and counsel of the bankrupts up to the time of the ap-
proval of the choice of the assignee herein, it was referred to register Gott to take proof in
regard to said claim and petition, (after due notice to the assignee,) and to report the facts,
and what compensation the petitioners were entitled to for services rendered before the
filing of the petition and schedules, and what after such filing down to the appointment
of assignee, and what rights they had for payment against the estate in bankruptcy;—and
he was directed to annex to his report an account in detail of the services rendered, and
to report his opinion upon the facts and the law of the case. This order of reference has
been but partially and very unsatisfactorily executed. The assignee, though served with
notice of the hearing, wholly neglected to appear upon the reference, and the only testi-
mony taken was that of the two claimants, in which they stated their services in general
terms and their opinion of the value of such services. No account in detail of the services
rendered is returned, but the account returned consists of one item of seven hundred
and fifty dollars for services rendered in “consulting concerning the proceedings in bank-
ruptcy,” preparation of the petition and schedules and filing the same and attending upon
the adjudication of bankruptcy; with a reference to the testimony given by the claimants,
which, though general in its terms, gives some further details;—and another item of two
hundred and fifty dollars for services after the adjudication, and up to the confirmation of
the assignee, with a similar reference to the testimony of the claimants. The estate was a
large one, and it is perhaps possible that the sums charged are no more than a just com-
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pensation for the services rendered; but, before any such sums should be allowed, more
satisfactory evidence should be given of the character and extent of the services and the
amount proper to be allowed therefor; and the assignee should see that only the amount
that the parties are entitled to claim should, in any form, be charged upon the estate. The
register reports that he

In re JAYCOX et al.In re JAYCOX et al.

22



had supposed that such services were not a charge against the estate in the hands of the
assignee, but that Case of Comstock [Case No. 3,074], seemed to decide the matter in
favor of the validity of claims for such services, and that he supposed he was bound by
such decision until it was overruled; and he therefore reported that the assignee should
pay the petitioners the amount they claimed. The register's report must be overruled. In
respect to the services rendered prior to the adjudication in bankruptcy, the petitioners are
general creditors of the bankrupt, and must prove their debt in the usual form, and take
their dividend in concurrence with the other creditors of the bankrupt. In re Hirschberg
[Id. 6,530]; In re Evans [Id. 4,552]; In re Rosenfeld [Id. 12,057]; In re New York Mail
Steamship Co. [Id. 10,211]; In re Bigelow Pd. 1,397]. In respect to the other charge the
proof is unsatisfactory and insufficient. In order to justify an order that the assignee pay
such claim, it must be clearly shown that the alleged services were properly and neces-
sarily rendered for the purpose of benefiting or preserving the estate of the bankrupts,
in the interest of the general creditors, and not in the interest of any creditor or class
of creditors. It was the duty of the bankrupts to see that their property was preserved
until the appointment of an assignee, and if it was necessary that other persons should
render similar services, and the petitioners actually rendered valuable service in respect
to the bankrupt's property, and to the advantage of the general creditors, the extent and
value and necessity of such services should be clearly established. There is no satisfactory
proof upon which the court can fix and allow any specific sum for such services, and the
petition of Hunt, Green & Weaver is therefore dismissed, but without prejudice to any
proof of claim which they may hereafter make in the usual form, or to any application for
payment for any services necessarily rendered in protecting the estate of the bankrupts. In
re Bigelow [supra]; Bump, Bankr. (5th Ed.) 428; 1 and 2 Am. & Eng. Bankr. Dig.

1 [Reprinted by permission.]
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