
Circuit Court, D. Massachusetts. May Term, 1846.

JAY V. ALMY.

[1 Woodb. & M. 262.]1

SEAMEN—LOST VESSEL—PRACTICE IN ADMIRALTY—IMPRISONMENT OF
SEAMEN—MEASURE OF DAMAGES—EVIDENCE—NONSUIT.

1. Where a whaling vessel has been lost abroad, and the cargo sent home to the owners, a seaman
cannot recover wages of the captain, but must resort to the owners for his share in “the catch-
ings,” in conformity with the contract.

[Cited in The Atlantic, Case No. 620.]

2. A captain of a vessel is not justified in imprisoning a seaman merely on suspicion that he is a
dangerous man, or on the request of the crew, unless some facts are shown, rendering the truth
of the charge probable; and if he detain him in custody till his effects on board are lost or sold,
the captain is answerable for their value.

[Cited in Wilkes v. Dinsman, 7 How. (48 U. S.) 128; Jordan v. Williams, Case No. 7,528.]

3. The allegations of one of the parties in a libel are not evidence for him, unless called for by the
other side, and are then to be weighed as they deserve, without requiring in all cases more than
one witness to overcome them.

[Cited in Hutson y. Jordan, Case No. 6,959.]

4. Damages for such imprisonment will not be vindictive, unless perhaps where the motives of the
master appear to have been bad. But compensation for the time of the imprisonment, the value
of his articles lost or sold, and interest on the amount and passage home, are the just measure of
damages, usually.

[Cited in Castro v. De Uriarte, 12 Red. 253.]

5. The cases where the crew should be consulted with, considered.

6. A nonsuit not the result of a judgment of the court, is no bar to a subsequent libel for the same
cause of complaint.

[Appeal from the district court of the United States for the district of Massachusetts.]
This was an appeal from a decree in the district court, made by Judge Sprague, January
24th, 1845, and directing the libellee [Holden Almy] to pay to the libellant [Isaac R. Jay]
the sum of $270, damages and costs. [Case unreported.] From this decree an appeal was
taken by the respondent, and the material facts of the case, on being opened here at this
term, appeared to be as follows: In September, 1841, Almy, as master of the vessel Mary
Ann, of New Bedford, and Jay, as cook on board, sailed to the Pacific on a whaling voy-
age, and in February, 1842, Jay was put under arrest and heavily ironed by order of the
master, and after some days set on shore at Copang, on the island of Tima, in the Indian
Ocean, and confined there in a fort several weeks, till a Dutch vessel of war carried him,
by agreement with the captain, to Batavia, where, with the charges against him, he was
delivered into the care of the American consul. On examination of the case, the consul
discharged Jay, and he was left to find his way home at his own expense, and without any
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of his clothing, or boxes of medicine, tobacco, and other articles, which were on board the
Mary Ann, when he was arrested, and when he was set on shore at Copang. The claim
now set up was for compensation for the imprisonment of his body, damages to his per-
son, the loss of his property, and the expenses and time of his passage home. The master
undertook to justify the imprisonment on the ground, that he and the crew entertained
just fears
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of a mutiny by Jay and others, or great bodily injury by his poisoning the crew; and that
no more damage was done to Jay's person, and no longer detention of him, than were
necessary to protect the crew, and bring him to trial. As to the clothing and other prop-
erty of Jay, which was lost, the master contended, that the wreck of the vessel, two days
after reaching Copang, was the cause of the loss, and not any misfeasance on his part.
There was some contradictory evidence as to the circumstances, which preceded and ac-
companied the arrest, and the manner of the treatment of Jay while confined, as well as
the conduct of the master in taking a part of the effects of Jay on shore and selling them,
without their being lost in the wreck of the vessel, or being stolen by the natives of the
island. But the portions of the testimony, material to the decision of the court, were much
alike on both sides, and being given in the opinion of the court, need not be repeated
here.

Messrs. Sewall and Mead, for libellant.
Mr. Clifford, for libellee.
WOODBURY, Circuit Justice. Most of the important averments in this case are ei-

ther admitted or proved beyond controversy. Among them is the sailing of the libellant
under the libellee, the former as cook, and therefore bound to obedience and subordina-
tion on his part; and the other as master, and hence equally bound to exercise kindness,
humanity, and protection, rather than cruelty or oppression, to those under his command.
So it is admitted or proved clearly, that the master caused the cook to be confined with
heavy irons, and thus to be detained in the vessel and fort in a hot climate, for a long
time, and made no provision for his return home, if he should be discharged, and did
not deliver to him, and send on shore with him, his clothes and other property, when
he was removed from the vessel. It is also established, that the cook was discharged by
the consul at Batavia, and has never been tried or convicted since returning home of any
offence committed on board the Mary Ann, nor have any portion of his effects, or the
earnings of the vessel been restored to him, or accounted for.

These leading facts, none of which are now in doubt, would certainly be sufficient to
charge the respondent with very heavy damages, unless he shows satisfactorily a justifica-
tion for this extraordinary conduct towards the cook. But where he proceeds to prove a
justification, we at once encounter contradictory evidence, and omissions to make out sat-
isfactorily several of the component facts indispensable to a thorough justification. Thus
the grounds set up in defence in the answer, are: That Jay had assisted a seaman called
Pedro in his assault on the mate, and also in the argument and evidence they are, that
there was danger of Jay's poisoning the crew; and, lastly, that the crew requested that he
should be confined. But there is no testimony that he rendered any assistance whatever
to Pedro, but, on the contrary, he was in the caboose at the time. Nor when Pedro called
for help in Spanish, is there any proof, that the call was directed to Jay, rather than to
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any of the rest of the crew, or that Jay understood Spanish better than the others, or re-
sponded at all to the call. Nor is there any proof of a particular intimacy existing between
him and Pedro, or any previous concert between them to injure the mate, or any previous
ill-will on his part towards the mate. On the contrary, Pedro's attack seems to have been
in sudden irritation at a blow from the mate, and without premeditation or conference
on the subject with any one; and Jay's relations were so friendly with the mate, that he
was called on after the injury to wait upon him, and assist to heal his wounds; showing
no suspicion then, in either the mate or the captain, of his having assisted to cause those
wounds. There would be, also, no little absurdity in supposing a combination between
only two persons out of twenty-three on board, to assault one of the officers, and create
a mutiny or revolt endangering the rest. This confidence and trust in Jay prove, also, that
no suspicion then existed in either of their minds, in support of the second ground of
defence; viz., that Jay was likely to poison them. Nor is there the slightest evidence that
Jay had said or done any thing at any time, before his arrest, to justify a belief in the crew
of an intention to poison them, except some suspicions flung out against him by Turner,
who was his enemy, and who has not appeared here or elsewhere as a witness to verify
them under oath. On the contrary, all the witnesses, as well as the captain, concede, that
Jay was a good and orderly man on board, and at all times protested his innocence of any
such intent; and out of all the seamen, who testified in this case on either side, not one,
not even the mate, who was stabbed, swears to a single fact sustaining either of these
grounds of justification. And there is an absence of all motive for Jay to have been guilty
of either charge, no difficulty being proved to have existed between him and the mate, or
captain, or any of the crew, except Turner. And against Turner, there is no legal evidence,
that he ever made any threats, or committed any outrage before his arrest.

In respect to the next and last justification set up, it is, that Jay was imprisoned in con-
sequence of the fears and at the request of the crew. There is some proof from several
of them of such a request having been made. But there is no evidence that those fears
were well founded, or that the captain instituted any official inquiry in to their correctness,
formal or informal, or gave notice to Jay of any examination into them beforehand, so that
Jay might exculpate

JAY v. ALMY.JAY v. ALMY.

44



himself; which last circumstance at leas; distinguishes this case from that of The Somers
[unreported], to which the captain's counsel have likened it. On the contrary, there is
some testimony that the captain himself in stigated the crew to make such a request, and
that after the paper which they signed, requesting Jay's confinement, had been destroyed,
the captain made, or caused to be made, another, affixing their names, all in one hand-
writing, and stating the charge to be against Isaac Bay rather than Isaac Jay, and making
the same person a signer to it, and thus joining with the rest in asking for his own con-
finement. The absurdity, if not forgery, involved in this, caused the consul to discharge
Jay at once from custody, on his arrival at Batavia. A commander of a vessel should be a
firm man, tenax propositi, and should not act on the groundless fears of his crew, much
less excite them. Much less should he do this against one placed under his protection as
a sort of ward, in a distant country, and one whose previous conduct, for aught which is
proved, had been throughout obedient and exemplary. The captain must be humane no
less than firm. I place out of the case, of course, the mere hearsay declarations of Turn-
er, and the captain's own answer, as affecting Jay; because it is not competent evidence
against him, coming from a party, and not having been called for under oath by Jay, or
read by him as a part of the testimony in the cause. The David Pratt [Case No. 3,597].
Each party in admiralty has a right, if he chooses, to the answer under oath of the other;
and if not so answering when requested, he may take the fact pro confesso. If an answer
be given when asked for, it is evidence for either side. But the court then is not bound to
require two witnesses as in equity, to overcome an answer. Hutson v. Jordan [Id. 6,959].
As all the justifications for the imprisonment fail, the captain is liable for the injury caused
by it. But he is not shown to have entertained any previous antipathy or grudge against
Jay, and manifestly acted in some degree from the wishes of his crew. It is probably not
therefore a suitable case for smart money or vindictive damages, should the last ever be
proper when a criminal prosecution can also, as here, be instituted. See cases in Allen
v. Blunt [Id. 217]; Taylor v. Carpenter [Id. 13,785]. Again, it is difficult to discover any
but an honest motive, however erring in judgment, for the captain, when punishing Jay,
though with such severity. Because Jay's conduct had excited no previous grudge or quar-
rel, but had won confidence. Notwithstanding this should prevent any aggravation in the
amount of damages awarded, yet the captain should pay a full indemnity, having, without
sufficient cause shown, confined the libellant in a close room, in a hot climate, with heavy
irons, and continued this substantially for near fifty days. He might be prosecuted for this
criminally, perhaps as an assault and false imprisonment; and if malice existed, could be
indicted for putting Jay ashore abroad in such a destitute condition. Act 1825, c. 65, § 10
[4 Stat. 117]; U. S. v. Netcher [Case No. 15,866].

Several adjudged cases tend to sustain these views in all material respects. Thus, a
master is not excused for imprisonment of a seaman abroad, although ordered by a consul.
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The William Harris [Case No. 17,695]; Wilson v. The Mary [Id. 17,823]. Nor excused
for improperly discharging a seaman abroad, by the consul's approbation. Hutchinson v.
Coombs [Id. 6,955]. The master has sole and exclusive command, and all owe obedience
to lawful orders, who are under him, crew and officers. Butler v. McLellan [Id. 2,242].
And hence the crew have no right to order the captain, or restrain him as to the pun-
ishment of any one, although if one offends or injures the crew, the captain may pardon
him, if the crew do it. Butler v. McLellan [supra]. It is prudent in the master to consult
his subordinate officers in case of doubt, but no requirement exists to consult his crew,
or to follow their wishes. Abb. Shipp. 136, 137. The crew may, in certain cases, demand
a survey of the vessel, if supposed not seaworthy. Act July 20, 1790 [1 Stat. 131]. And be
consulted in a storm, as to throwing the cargo overboard for safety. Butler v. McLellan;
The William Harris [supra]. But it is not to be flung over without the master's consent
or orders. The Nimrod, [Case No. 10,267]. Only in extreme cases, can the master im-
prison a seaman abroad in a foreign prison. The William Harris, Wilson v. The Mary,
The Nimrod [supra]. Even if a seaman becomes dangerous, he must be so dangerous as
not to be able to be brought home safely. Otherwise, the captain cannot imprison him
abroad, or discharge him there. The Nimrod [supra]. And if the advice of crew as to
throwing property over, does not bind the master much less will it as to the imprisonment
of one of them. If a seaman is improperly discharged, he is entitled to expenses of return,
and to wages till able to return, as a measure of damages. The Nimrod [supra]; Lane v.
Townsend [Case No. 8,054]. But this, means a case where the seaman hired for wages,
and where the vessel has not been wrecked.

Again, Jay claims of him compensation for the loss of his clothing, medicine, and chest
of goods on board the vessel. The captain admits he had collected these together to take
them on shore before the vessel was wrecked, but contends they were lost with the ves-
sel, or plundered by the natives. But some witnesses on both sides testify to their being
partly taken on shore, and though the natives plundered some, the Dutch fort and officers
at Copang are presumed to have yielded at least a semi-civilized protection to person and
property. Some testify that the
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captain actually sold most of the articles on shore, and pocketed the money for them.
My own view of this part of the case is, that when taking Jay on shore he should have

taken with him and delivered to him his clothes and other property, and that not doing
this, when the articles were in his charge, and Jay imprisoned so as to be unable to look
after them himself, was a conversion of them, and the captain ought to respond for their
value, and the more especially so, as it is probable he sold a portion of them. That value,
however, I would not swell beyond the clear proof, as to its extent, which is the evidence
of the person at New Bedford, who aided in the outfit of Jay.

Finally, the captain should have supported his charges against Jay at Batavia, and had
him punished there or since his return home, or at least have shown probable and rea-
sonable grounds for suspicion against him, on a hearing there or in this country. And
not doing any of these, he cannot escape another ground of damage to Jay, by the conse-
quential injury to him in being left abroad, and having no passage home provided. As the
vessel was wrecked, and the voyage broken up, he could not ask pay for his time after
being discharged; but he was entitled to some means for returning to this country. See,
as before cited, The Nimrod and Lane v. Townsend. And though Jay is not justified in
claiming wages of the captain, as he entered on board the vessel upon shares, yet, under
the contract in such cases, he is entitled to his portion of the oil and bone then on board
and saved from the wreck. And the owners, to whom the proceeds of it were remitted
by the captain, must probably indemnify him for it.

It will be seen that my opinion is not founded entirely on any part of the evidence
which has been contradicted, or attempted, like Hart's, to be discredited; and hence,
though there is something to be censured in the attempts made in favor of either side, by
its friends, to influence some of the witnesses, and some cloud is cast over their veracity,
it has no essential bearing on facts which govern the merits.

On footing up the sums, to which Jay is entitled here, if only a dollar a day for fifty
days' imprisonment is allowed, and the clothes and goods of his outfit are valued at $175,
those two items will constitute $225. Allowing for interest, passage home, and old cloth-
ing, not included in the outfit, $45, and we have $270, the sum allowed in the court
below. I think that aggregate not too high; and so far as doubting its correctness, it would
rather be, that the damages given in the court below were too small instead of being too
large. I entertain no doubt of my power to increase them, as in appeals at common law.
Anonymous [Case No. 444]; Yeaton v. United States, 5 Cranch [9 U. S.] 281. But I am
not certain that an increase is proper, unless as vindictive or exemplary, and that is in a
case like this, if in any, not clearly justifiable. See Allen v. Blunt [Case No. 217]; Taylor v.
Carpenter [Id. 13,785]. Counsel fees, in some cases, are a proper charge. [The Apollon]
9 Wheat. [22 U. S.] 379, and Allen v. Blunt, just cited. But as they were not allowed to
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the respondent, where the libellant at a former term became nonsuit, they are disallowed
here.

Nor is there any foundation for the objection that the former nonsuit is a bar to an-
other libel, it having been voluntary, and not on a judgment of the court. 2 Mass. 113; 1
Mete. (Mass.) 274; 1 Pick. 371; 3 Wils. 153; and Greely v. Smith [Case No. 5,749]. It
often is not after any trial of the merits, and arises from inability to command the atten-
dance of witnesses, as is stated to have been the present case. Let the judgment below be
affirmed, with cost and interest since the appeal.

1 [Reported by Charles L. Woodbury, Esq., and George Minot, Esq.]
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