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Case No. 7,233. THE JAVA.

(14 Blatchf. 524}
Circuit Court, S. D. New York. June 21 18782

COLLISION BETWEEN A STEAMER AND A SAILING VESSEL-BURDEN OF
PROOF-NEGLIGENCE.

1. In the ease of a collision between a steamer and a sailing vessel, the burden is upon the steamer
to show a sufficient reason for not keeping out of the way of the sailing vessel.

{Cited in Perkins v. The Hercules, 1 Fed. 928.}

2. Where, in such a collision, all on the sailing vessel who knew anything of the occurrences which
immediately preceded the collision, were lost, it is incumbent on the steamer to make out, by
clear and satisfactory proof, any faults charged on the sailing vessel.

3. A steamer, in mid-ocean, on a dark night, had no lookout on her forecastle, but had two lookouts
on the bridge, one at each end of it. She had her fore-trysail set, which obstructed the view
ahead from the bridge, and she was going at her utmost speed against a heavy sea. Under the
circumstances, the lookouts could not reasonably have been required to remain on the forecastle.
The steamer having collided with a sailing vessel: Held, that with the speed of the steamer, and
the fore-trysail set the lookout was insufficient, and the steamer was in fault therefor.

{Cited in The Ancon, Case No. 348.]
This was an appeal from a decree of the district court, in favor of the libellants {Case

No. 7,232}, in a suit in rem in admiralty.

William Allen Butler, for libellants.

Daniel D. Lord, for claimants.

WAITE, Circuit Justice. On the 7th of July, 1871, the Swedish bark Anitas, of about
455 tons burthen, left the harbor of Portsmouth, England, bound on a voyage to Mi-
ramichi, New Brunswick, in ballast, and with a crew of twelve men, all told. At a little
before half past ten at night, on the 25th of August, she was run down and instantly
sunk by the steamship Java, in mid-ocean, near latitude 48° 49° north and longitude 45°
42" west. Only one of those on board was saved. The night was dark and cloudy, with a
fresh wind from the southwest, occasional showers, and some mist. A light could be seen
from two to three miles away, and the hull of a vessel a quarter of a mile. The sea was
heavy, though below the average of stormy seas, and confused, as a portion was running
from the northwest and a portion from the southwest, the wind having changed four or
five hours before from the northwest to the southwest. The Anitas was on her starboard
tack, under short sail and headed to the eastward of south. The Java was headed west-
north west, and proceeding under full steam, about ten knots an hour, but pitching and
rolling heavily in the head sea. She was going as fast as she could be driven against the
sea, though her usual speed was fourteen knots an hour. With the speed at which she

was going, she could be stopped in a distance of one-quarter of a mile. According to the
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rules prescribed by the master for the navigation of the Java, two lookouts are kept on the
forecastle at night, when they can stay there with safety to themselves, and the forecastle
is the best position on her from which to discover approaching lights and vessels. Owing
to the wind, which drove inboard the rain and spray that was being constantly created by
the waves beating against her bows, it was ditficult for the lookouts to see ahead from
the forecastle. It was also a dangerous position for them to occupy at the speed the ship
was going, on account of her rolling and plunging in the head sea. For these reasons, be-
fore the collision occurred, the lookouts were withdrawn from the forecastle and placed
at each end of the bridge. If the speed of the vessel had been sulfficiently reduced they
might have remained with safety on the forecastle. The bridge was about forty feet abaft
the foremast and one hundred feet from the stem. It is eight feet higher than the forecas-
tle and about forty feet long, extending nearly all the way across the ship. It was protected
in front from the weather by a canvas screen about four and a half feet high. The fore-try-
sail was set, extending nearly all the way from the foremast to the bridge. There were no
other sails set. The range of vision for each lookout was confined to the side of the ship
on which he was stationed, reaching ahead only about a point and a half over the bow.
The foremast is about forty
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feet forward of the bridge. The Anitas was not discovered from the Java until less than,
a minute before the collision, when the starboard lookout saw a dim white light about a
point oh the starboard bow, and directly thereaiter a bright, clear red light. As soon as he
discovered it he reported to the second officer, who was at the port end of the bridge. The
officer went instantly to the starboard end of the bridge, where he saw only the red light.
He immediately stepped to the telegraph, signalled to stop the engine, calling out, at the
same time, to put the wheel hard a port, and repeated the order by telegraph. Both these
orders were promptly obeyed, but, before the course of the steamer could be changed, or
the heading at all stopped, the collision occurred. The master of the Java was in his room
on the saloon deck, not more than forty feet from the bridge, when he heard the call to
port the wheel. He was awake and dressed. As soon as he heard the call he rushed to
the bridge, but, by the time he reached the steps which led to it from the saloon deck, the
two vessels came together, and the bark was sunk by the time he reached the bridge. The
bark was struck a square blow on her port side, a little forward of her mainmast. The only
person saved from her was wakened from his sleep in the forecastle by the singing out of
the men on her deck. He jumped from his bunk, and without stopping to dress, went on
deck (where he arrived just as the vessels came together. He went below at eight o‘clock,
and knew nothing of what transpired after that until the collision. The starboard lookout
man on the steamer did not see the white light after the red light appeared, and he did
not see the red light all the time until the collision. The port lookout man, while he saw
the hull of the bark belfore the two vesesls came together, did not see any light, and the
second officer did not see the red light after he telegraphed to stop the engine and port
the wheel. The bark and her cargo were a total loss, and both belonged to the libellants.
The value of the bark and her cargo was 15,894 55 dollars, as of December 31st, 1874.

The Java, being a steamer, was bound to keep out of the way of the bark, a sailing
vessel, and the burden is upon her to show a sullicient reason for not doing so. As all on
board the bark who knew anything of the occurrences which immediately preceded the
collision, were lost at the time, it is incumbent upon the steamer to make out the faults
charged upon the bark by clear and satisfactory proof. This has not been done.

A good, clear and bright red light, on the port side of the bark, was actually seen from
the steamer before the collision. It may also fairly be inferred from the evidence, that,
when discovered, it was fixed and in its proper place. It was certainly on the side of the
vessel where it belonged, and neither the second officer nor the lookout, who alone saw
it, intimate that it was not in its proper position. They both saw the hull of the vessel,
and, if the light had been simply held out from the deck, in the emergency of the mo-
ment, as was claimed in the argument, that fact would certainly have attracted attention
at the time, and would not have been forgotten. It could not have been displayed after

the white light was seen, because that would have involved a change of its position, and
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the lookout does not say that it was moved after he first saw it. He does not remember
seeing it all the time until the collision, but it was stationary so long as he had it in view.
Neither was the red light changed for the white one which was first noticed. That would
have involved some change of position, and all the lookout says upon the subject is, that
he first saw a dim white light, and directly after a red one, clear and distinct. From the
time the white light was first discovered until the collision, all concede was less than a
minute, and, judging from the attending circumstances, it could not have exceeded thirty
seconds. It would not have been possible, in that length of time, to have substituted one
light for another, or to have displayed a new one, without some movement which must
have attracted the attention of those who were watching from the Java.

All the testimony necessarily comes from the men on the steamer. Those on the bark
were all lost, except one. He went below at eight o‘clock, when, perhaps, the lights ought
to have been set; but no inquiries were made of him upon that subject. Coming, as he
did, upon deck at the very moment of the collision, it cannot be supposed that he would
know anything of the condition of the lights then.

It matters not that no green light was seen, for, situated as the two vessels were, that
light would necessarily be out of sight upon the Java, even though it had been brightly
burning. Neither does it signify that the red light was not noticed until the moment of the
collision. The testimony shows that the hull of a vessel could have been seen, that night,
a quarter of a mile away; but the hull of this vessel was not discovered until attention
was attracted to it by the lights, although her sails were set. When the light was seen, it
was burning brightly and in its proper place. It must, therefore, have been put in position
before it was in fact discovered. The fair inference, from all the circumstances, is, that it
was properly displayed, and that it was not seen because of an insufficient lookout upon
the steamer.

No rule is better established than that a sufficient and competent lookout is indispens-
able to the safety of navigation. As much depends upon the care and attention of those
who watch for danger, and report to the officer in command, as upon the officer who

directs what shall be done when the report is made.
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A powerful steamer, at full speed, on a dark night, although in mid-ocean, has no right
to omit any duty which belongs to such a situation. She must almost necessarily destroy
any small vessel with which she comes in collision. Her duty is to keep out of the way of
any sailing vessel she may meet. It is of the utmost importance, therefore, that she keep a
constant and vigilant watch for their appearance. Having the greater power to destroy, she
should be the more watchiul to preserve. The highest skill is required from her, both in
respect to her officers and responsible men. The greater the responsibility, the greater the
diligence required.

It cannot, for a moment, be doubted, that two faithful and competent men upon the
forecastle of the Java, with their view unobstructed by sails, would be more likely to dis-
cover approaching lights and vessels, than if stationed at the ends of the bridge, with
the lower sails set upon the foremast. The general orders of the master were, that there
should be two lookouts on the forecastle, on any night when they could be there with
safety to themselves, and one during the day. They are not to be stationed there when it
would unnecessarily endanger their lives; but, clearly, under ordinary circumstances, that
is the best place for observation, and, if they are withdrawn to another position, care must
be taken that the loss of advantage which arises from the change is made up, as far as
possible, in some other way. The best watch that can be secured must in some form be
maintained.

On this occasion, the lookouts were withdrawn to the bridge. At the speed the steamer
was going, they could not reasonably have been required to remain upon the forecastle
forward of the mast. Upon the bridge, with the fore-trysail set, it must have been obvious
to all that their view was obstructed. If it was necessary to keep the sail up, to steady
the ship, something should have been done to compensate for the loss its maintenance
in that position entailed. Sometimes, when a man cannot be stationed upon the forecas-
tle forward of the mast, he may, with propriety, be kept at the mast. It matters not that
this may require the employment of additional force upon that duty. If needed, it should
be supplied. But, if that cannot be done, or something else reasonably sufficient for the
accomplishment of the object in view, the speed must be slackened. In all cases, speed
must yield to safety, when required.

In this case, nothing was done upon the Java to make up for the loss in the position
of the lookout. The sail was not taken in, no attempt was made to keep a lookout at
the foremast, and the speed was not slackened. On the contrary, the vessel was driven
at her utmost speed, under the circumstances. The lookouts either did not or could not
perform their duty, and the loss occurred. In my opinion, the steamer was solely in fault,
and should make good the damages.

The testimony taken since the hearing in the district court does not materially affect

the case. I do not place the most implicit confidence in all that is said by some of the wit-
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nesses, but, were it all true, the result would not be changed. It is of no consequence that
the bark did set out upon her voyage with a short supply of oil, if, as I think is fully es-
tablished, she was sailing with the proper lights on the night when the collision occurred.
With proper and vigilant lookouts, stationed where they ought to have been, upon the
steamer, and performing their duty, it is probable the accident would not have happened.

A decree should be rendered in favor of the libelants, for the agreed damages, $15,
89455, and interest from December 31st, 1874, with costs.

! (Reported by Hon. Samuel Blatchford, Circuit Judge, and here reprinted by permis-

sion. ]

2 {Affirming Case No. 7,232.]
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