
District Court, S. D. New York. Nov., 1872.2

THE JAVA.

[6 Ben. 245; 6 Alb. Law J. 421.]1

COLLISION AT SEA—STEAMER AND
BARQUE—SPEED—LIGHTS—LOOKOUT—EVIDENCE.

1. On the night of August 25th, 1871, the Norwegian barque Anitas was sunk by a collision with
the steamer Java, at sea. Of the twelve persons on board of her, only one was saved, and he was
below, and did not come on deck till after the collision. The steamer was going at the rate of ten
knots an hour, and the night was dark, with a drizzling rain. The weight of the evidence for the
claimant, however, was, that the hull of a vessel could be seen a quarter of a mile. The lookout on
the steamer saw a white light about a point on her starboard bow, which, he said, disappeared,
and he then saw a good red light. The engine of the steamer was stopped and reversed, but she
struck the barque stem on, on her port side, a square blow: Held, that, if the night was a thick
night with a drizzling rain, the speed of the steamer was too great; and if, on the other hand, the
hull of a vessel could have been seen a quarter of a mile, and the steamer could be stopped in
less than a quarter of a mile, then the steamer failed to see the barque as soon as she ought to
have been seen.

[Cited in The City of Panama, Case No. 2,764; The State of Alabama, 17 Fed. 853.]

2. The steamer had failed to establish that the barque did not have a red light set, or changed her
course improperly, which was the only fault she alleged against the barque, and she was, there-
fore, solely liable for the collision.

3. Where a vessel is found to have been in fault in a collision, especially where, as here, the effect
of the collision was to destroy all the persons on the other vessel who could have given evidence
as to her lights, clear and satisfactory proof is required of the absence of such lights, to inculpate
such other vessel in reference to the lights.

In admiralty.
Beebe, Donohue & Cooke, for libellants.
Daniel D. Lord, for claimants.
BLATCHFORD, District Judge. On the night of the 25th of August, 1871, shortly

before half past 10 o'clock, the steamer Java, while on a voyage from Liverpool to New
York, came into collision, in the Atlantic Ocean, with the Norwegian barque Anitas, strik-
ing, with her stem, the port side of the barque, a square blow, and cutting her into two
parts, so that the steamer passed between such two parts, and they sank almost instantly.
The barque was in ballast, on a voyage from Portsmouth, England, to
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Miramichi, New Brunswick. Of the twelve persons composing her crew, eleven were lost.
The survivor was asleep below, and was awakened by the noise of shouting from the
deck of the barque, and hurried on deck, only to arrive there after the blow, and to find
the vessel sinking under him. He was saved by swimming, and was picked up by a boat
from the Java. He is a witness for the libellants, and their only witness. All he can tell is
what is told above. The night was dark, there was a drizzling rain, the wind was south-
west, or more westerly, and the Java was heading west northwest, with the wind and sea
on her port bow, and a cross sea from the northwest, the remnant of a wind from that
quarter. The sea was heavy, and the Java was pitching a great deal. The barque was on
her starboard tack, and was crossing the course of the Java. The speed of the Java at the
time was about ten knots an hour. The libel alleges fault in the Java, in not keeping a
proper lookout, in not seeing the barque and her lights, in proceeding at too great a rate
of speed, and in not in time taking steps to avoid the barque. The answer alleges, that
the Java had two proper lookouts, properly stationed, and attentive to their duties, but
that the barque was not visible until less than a minute before the collision, when one of
the lookouts discovered and reported a faint white light nearly right ahead; that such light
almost immediately disappeared, and a red light was seen in its place; that thereupon the
helm of the Java was put hard a port, and her engines were stopped and reversed, but she
struck the barque; that the barque was sailing without any colored lights; that, just before
the collision, she improperly changed her course, to cross that of the Java; that she did not
discover the Java until just before the accident, when she first exhibited the white light,
and then the red light, which were seen by the Java as soon as they were exhibited; and
that the collision was caused exclusively by the want of good management of the barque.

It was the duty of the steamer to avoid the barque, or to show a satisfactory excuse
for not doing so. It is in proof that the steamer was being driven against the wind and
the sea, and at as great a speed, it is clear, as she could make against them. Some of
the witnesses say that there was a drizzling rain, and one of the lookouts says that it was
misty, a pretty thick night, small thick rain. If this were so, her speed was too great, as, at
a less speed, there would have been more time, after her discovery of the barque, to take
steps to avoid a collision. If, on the other hand, as is the weight of the evidence on the
part of the claimants, the hull of a vessel could be seen a quarter of a mile, on that night,
irrespective of any lights on her, so as to make the speed of the steamer not excessive, and
if, as the testimony is, the steamer could, at her then speed, and with the sea as it was, be
stopped in less than a quarter of a mile, it follows inevitably, that the steamer failed, for
want of a proper lookout, to see the barque as soon as the barque could and should have
been seen.

Was the barque in fault? It is claimed that she had no red light set, and that, just
before the collision, and on discovering the steamer, she exhibited first a white light and

The JAVA.The JAVA.

22



then a red light. Only two persons on the steamer saw any light on the barque. One of
them, Groom, a lookout, says, that the first he saw of the barque was “a small dim light,
a common white light,” bearing about a point on the starboard bow of the steamer; that
he reported this light as soon as he saw it; and that the white light disappeared, and then
he saw a red light, “a good red light.” The second officer heard the report of the light,
and looking, saw a red light, “clear and distinct,” bearing “nearly right ahead, a little on
the starboard bow.” He says, that, after that, and before the collision he say the barque,
but the light was not visible; and that it was less than three-quarters of a minute from
the time he discovered the light until the collision. On this evidence the court is asked
to hold that the barque had no red light set and burning. The man who was saved from
the barque gives no testimony as to the presence or absence of lights on the barque at
or before the collision, and does not appear to have been, interrogated on the subject by
either side.

Where a vessel is found to have been in fault, in a collision, especially where, as here,
the effect of the collision was to destroy all the persons on the other vessel who could
give testimony as to the condition of the lights on such other vessel, clear and satisfac-
tory proof is required of the absence of such lights, if the want of them is relied on as
inculpating such other vessel. That the barque showed a red light, a good red light, clear
and distinct, is proved. It is supposed that she first showed a white light, and that the red
light she showed disappeared before the collision, and hence it is argued that she had no
red light set on her port side. But the evidence is not sufficient to show that what the
single witness thought to be a white light was not the red light, at a greater distance, and
that it did not disappear with the movements of the two vessels in the heavy sea, and
then reappear, to be seen by both men as a good, clear, distinct red light. It is not testified
that the two lights were seen at the same time. As to the final disappearance of the red
light before the collision, which fact the second officer alone testifies to, when it is con-
sidered that, from the time he first saw it until the collision was less than three-quarters
of a minute, and that, during that interval, he telegraphed to stop the engine, and also
telegraphed to port the helm, and gave a verbal order to port, and
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that there must have been excitement and alarm, the conclusion that what he saw was
not a set red light is not warranted. When to all this is added the fact that the persons
observing this light were on the bridge, some distance in rear of the bows of the steamer,
with the two vessels approaching each other, and the possibility of the interception of
the view from the position on the bridge, it is not satisfactorily established that the red
light seen was not the properly set red light of the barque. It was not sooner seen, either
because the lookout was inattentive, or was in an improper place for good observation,
being on the bridge, or, if in a proper place for observation, did not see it soon enough,
because, in view of the weather, the steamer was going too fast.

As to the allegation that the barque changed her course to cross the course of the
steamer, there is no evidence to support it. There is nothing to show that she was not
sailing as close as she could to the wind, while beating, and pursuing her voyage.

There must be a decree for the libellants, with costs, and a reference to a commissioner
to ascertain the damages.

[The libellees appealed, and the decree of the district court was affirmed. Case No.
7,233.]

1 [Reported by Robert D. Benedict, Esq., and here reprinted by permission. 6 Alb.
Law J. 421, contains only a partial report.]

2 [Affirmed in Case No. 7,233.]
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