
District Court, D. Maine. April, 1862.

THE JASPER.

[3 Ware, 296.]1

SEAMEN—WAGES—EFFECT OF INTEMPERANCE.

1. Wages allowed on the facts.

2. Intemperance, if it wholly disqualifies a seaman from performing his duties, is a forfeiture of all
wages, but, if occasional only, it is marked by a deduction of wages according to circumstances,
or by the courts entirely overlooked.

In admiralty.
Mr. Sewall, for libellants.
Mr. Dana, for respondents.
WARE, District Judge. This is a proceeding in rem for seamen's wages. Call, the li-

bellant, has united, with a claim for wages, one for other services, during seventeen days
on one occasion, and twenty-two days on another, arising before the period in which he
claims wages. These relate to a care of the vessel when she was undergoing some repairs,
or when she was blocked up by ice. At that time he was master, and took the vessel
on shares, he to have a certain portion of the earnings, to victual and man her, and the
owners to keep her in repair. His relation to the vessel, the nature of the services, and the
evidence offered in support of them, all conspire to induce me to lay these claims out of
the case. If he has any title to pay for these services, it may more equitably be adjusted
in another action pending on this subject in another tribunal. In this case I consider only
his claim for wages. The statute of the United States of 1790 [1 Stat, 134], suspending
process against the vessel for ten days after the voyage is ended and the delivery of the
cargo, if there were no other objections to the defence, does not apply to a case of this
kind. The law itself is not of easy construction, and the courts have varied much in the
interpretation of its meaning. Three-eighths of this vessel were originally bought by the
proceeds of a farm, given to Call's wife, with an understanding that he was to go in her
as master, and in this capacity he entered on board September 29, 1858, and continued
as master till May 21, 1859. At that time, either because some of the part owners became
dissatisfied with him, or because he, being in embarrassed circumstances, was fearful that
the freight due to him would be seized by his creditors, the papers of the vessel were in-
dorsed to Hamlin, who was a hand on board. This was at Bangor. Prom this time Hamlin
signed the bills of lading and collected the freight, beginning at Bangor and Providence,
where she was then bound. Call went in her as a hand from that time, as long as he
continued in the vessel. No shipping articles were signed, and there was nothing in writ-
ing to prove the nature of the contract. Everything was left to the uncertainty of a verbal
understanding, and even the rate at which Call was to be paid was not agreed. The whole
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matter was left in that way that, unless there was the greatest good faith on both sides, a
controversy would be likely to arise when the parties came to a final settlement. Whatever
might have been the private understanding between the parties, Hamlin, after that change
of the papers, became legally master and known as such to all who dealt with the vessel.
Call was only a seaman, whether he occupied the place of mate or only foremast hand.
His claim for wages, if any, commenced at that time, and depends on the character in
which he went, whether as master or not. The record proof, certainly, about which there
can be no dispute, is that he was not master. Hamlin's testimony has been taken by the
owners, and from this it appears that he himself performed all the duties of master. He
signed the bills of lading, collected the freight, paid the crew, and in all respects appeared
as master to strangers. He, indeed, says that he collected the freight as agent for Call, and
paid it over to him. But all this was done verbally, and he has no written voucher to show
to affect Call, neither for the freight paid over nor for Call's wages. As Call signed no
shipping paper, this is the least that is to be expected. And even to this day Hamlin has
had no settlement with the owners, nor do we know how he took the vessel, either on
shares or for monthly wages. Even if he stood before the court as an unimpeachable wit-
ness, his testimony alone would be hardly sufficient to meet Call's claim for wages. But
even the admissibility of that part of his testimony is, to say the least, very doubtful, as he
would be personally liable for the wages. In such a case written proof of payment ought
to be required. If he paid freight to Call, it is to be remembered that Call's wife was part
owner, and, as such, entitled to a part of it, and cannot be allowed on the evidence offered
in this case, as part payment of wages. These I allow from the time of the change of the
papers, so long as Call served in the vessel, which, according to his statement in the libel,
was to the 8th of October. As no particular sum was agreed upon, I allow them at $20
per month.
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But to this change the claimants set up a forfeiture on account of habitual intemperance.
This is the besetting sin of seamen, and, if fully proved, is a just ground of forfeiture,
because it disqualifies a man from performing his duty. But when the offence is only
occasional, the courts have not been in the habit of inflicting the highest penalty. It may
be marked only by diminished wages. Though the evidence proves that Call was not so
prudent in the use of intoxicating drink as he ought to be, it entirely fails of proving him
incapable of duty at any time when he was called on.

An offset is also offered of a sail furtively taken from the vessel. If it was originally
taken animo furandi, it was given up. What is the true value of this sail is not to be de-
termined from the evidence. Some of the witnesses say it was of greater and some of less
value, varying singularly in their estimate. It was a square sail and not constantly used. In
1856 this sail was repaired as an old sail. It was of thin cotton duck, and kept in use until
1859, about three years. I say this sail, for it has not been pretended that a new sail was
provided, and it could not, at that time, have been of any value except for paper. If five
dollars are allowed for this, I think it enough.
Wages, at $20 per month, for four months and nine days $87 00
For the sail deduction. 5 00

$ 92 00
1 [Reported by George P. Emery, Esq.]

This volume of American Law was transcribed for use on the Internet

through a contribution from Google.

YesWeScan: The FEDERAL CASESYesWeScan: The FEDERAL CASES

33

http://www.project10tothe100.com/index.html

