
District Court, D. Massachusetts. Jan., 1842.

JANVRIN V. SMITH.

[1 Spr. 13.]1

ADMIRALTY—POWER OF COURT TO GRANT A REVIEW.

The power of granting a review, by a court of admiralty, is not limited to the term at which the
original decree was passed.

[Cited in Be Dupee, Case No. 4,183; Snow v. Edwards, Id. 13,145; Jackson v. Munks, 58 Fed. 599.]
In admiralty.
C. P. Curtis and B. R. Curtis, for petitioner.
E. Smith, Jr., for respondent.
SPRAGUE, District Judge. This is a libel of review by which the court is asked to

open for a re-hearing a final decree of this court, made in June, 1841. It has been fre-
quently asserted that a court of admiralty has no power to review its own decree, after the
expiration of the term at which it was passed. This assertion is rested upon some of the
doctrines of the civil law, which regards courts, like arbitrators, as functi officio, after a fi-
nal decree has been made and the tribunal has adjourned. But a court, unlike arbitrators,
is a permanent tribunal, with continuing powers; one of which is to give to the prevailing
party the fruits of his decree, by execution or other process. Hence it has been sometimes
admitted that the court has power over the decree itself, so long as it remains unexecuted,
but that when completely carried into effect, the power of revision ceases. This doctrine
annuls the technical and arbitrary restriction, which prohibits the court from touching its
decree after an adjournment. The new limitation which it introduces has no rational foun-
dation, except upon the idea that after a complete execution of the decree, the court has
no means of granting relief, however erroneous or unjust it may be; and this is sometimes
true, and in such cases the court certainly will not exercise the power of revision, because
a re-examination would be nugatory. But there are cases in which the remedial power of
the court, in a libel of review, would be complete, notwithstanding the execution of the
original decree. Thus, in a possessory or petitory suit for a ship, a decree in favor of the
libellant may have been carried into effect by actual delivery of the ship to him; and yet,
upon the revision of that decree, a redelivery may be ordered and made to the party from
whom she was originally taken. However it may have been under the modes of proce-
dure in the civil law, it is certain that under our practice the power to grant reviews is
essential to the due administration of justice. Cases may arise, not only in proceedings in
rem, but even in suits in personam, in which decrees may have been rendered disposing
of, or affecting property to a large amount, without personal notice to the owner thereof.
By the supreme court admiralty rules, No. 2, the process in suits in personam may be a
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simple warrant to arrest, or a warrant to arrest the person of the defendant, with a clause
therein, if he cannot be found, to attach his goods and chattels to the amount sued for; or,
if such property cannot be found, to attach his credits and effects to the amount sued for,
in the hands of the garnishees named therein; or, a simple monition. Besides the errors
which may intervene, where the party in interest has had no notice which will enable
him to protect his rights, others may arise from honest mistake or actual fraud. Even an
appearance may be entered by mistake or design, where no authority has been given, and
a final decree rendered upon the acts or omissions of the supposed proctor. If, in these
and other cases of clear injustice, relief cannot be had by review in this court, the party
is remediless; for no other tribunal can revise the decree, except upon appeal, and that
is restricted to the next term of the circuit court. It is certainly of great importance that
judicial determination should not be disturbed, except for very grave and urgent reasons.
“Interest reipublicae ut sit finis litium,” and the repose of rights and titles is a matter of
public, as well as private concernment. But to attain this, let us not adopt a rule so rigid as
to secure also the repose of fraud and injustice. Litigation is indeed an evil; but courts are
established to entertain suits for the redress of wrongs, and there may be as high reasons
for a second suit as for an original one.

Under some systems of jurisprudence no decree is made, until after such personal
notice as insures the party in interest an opportunity to defend his rights. But under our
system such personal notice is not in all cases given, and if for want thereof injustice has
been done, surely there should be a power lodged somewhere to relieve against it. But
although that class of cases may be the strongest, I think that the power of review is not
limited to them, but must rest in the judicial discretion of the court, guided by
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such rules of decision as sound principles of justice and policy dictate.
Lord Stowell, in the case of The Fortitudo, 2 Dod. 70, says, the court “might, perhaps,

deem it not improper, in some cases, to suffer a cause to be reopened.” But “that mere
negligence or oversight would not be a sufficient ground for such an extraordinary inter-
position of the authority of the court.” “A direct case of fraud, or something equivalent to
it, must be made out, before I can suffer such a step to be taken.”

Mr. Justice Story, in the case of The New England [Case No. 10,151], after stating
that he has not been able to satisfy his mind whether the district court possesses any
jurisdiction after the term is passed, proceeds to say, that if it has the power to entertain
a libel of review in any case, it must be in very special cases, which he proceeds to enu-
merate. One of them is stated in the following words: “Or where new facts, changing the
entire merits, have been discovered since the decree was passed, and there has been not
only the highest good faith, (uberrima fides,) but also the highest diligence and an entire
absence of just imputations of negligence.”

The language used by these eminent admiralty judges, indicates a strong conviction of
the necessity of the existence of this power, and at the same time a consciousness that its
exercise is not sanctioned by precedent. But the want of known precedents is of less force
in admiralty, than in the exercise of almost any other jurisdiction; for of the proceedings
of the admiralty courts in this country before the Revolution, we have no reports, and
very few reports of those since that time; while in England, the courts of common law,
greedy of power, and acting upon the maxim “ampliare jurisdictionem.” wielded the pow-
er of prohibition with such narrow jealousy of the admiralty, as to divest it of many of its
original attributes, which, in later and more liberal times, have been restored by acts of
parliament.

Upon principle, the court ought to possess the power of review. With the countenance
of such names of Lord Stowell and Mr. Justice Story, I shall entertain this application,
and proceed to investigate the facts upon which it is founded.

(The court then went into an examination of the evidence, and refused the application,
on the ground that it did not present a case for the exercise of the power of revision.)

Ace. The Monarch, 1 W. Rob. Adm. 21; 2 Conk. Adm. (2d Ed.) 360–367. Contra,
The Martha [Case No. 9,144]; U. S. v. The Glamorgan [Id. 15,214]; The Caithneshire
[Id. 2,294].

1 [Reported by F. E. Parker. Esq., assisted by Charles Francis Adams, Jr., Esq., and
here reprinted by permission.]
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