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Case No. 7.197. THE JAMES MCMAHON.
(10 Ben. 103.}}
District Court, E. D. New York. Sept., 1878,

PLEADING-BREACH OF CONTRACT TO TOW—LIEN.

A libel was filed by the owner of the canal boat M., averring that an agreement was made by her
owner with the owner of a tow-boat to tow the M. from New York to Troy for $15: that the
$15 was paid and the M. was ready at the appointed place to be taken in tow, and that the tow-
boat made the voyage but refused to give the M. a place in her tow and neglected to tow her as
agreed, whereby damage accrued, for which the tow-boat was sought to be made, liable in rem.
The owner of the tow-boat excepted to the libel, claiming that the facts showed an executory
contract, not binding on the tow-boat, and out of a refusal to perform which no lien attaches to
the boat: Held, that the facts set up in the libel constituted a good cause of action in rem against
the tow-boat.

In admiralty.

T. C. Campbell, for libellant.

E. D. McCarthy, for claimant.

BENEDICT, District Judge. This case comes before the court upon an exception to
the libel, upon the ground that the facts stated do not make out a case of liability on the
part of the vessel proceeded against. The averments of the libel are, in substance, that on
a day named, the master and owners of the tow-boat James McMahon made a contract
with the owner of the canal boat Mars, wherein it was agreed that the James McMahon,
then in the port of New York, should tow the boat Mars, upon a voyage from New York
to Troy, for the sum of $15 towage. That thereupon the owner of the Mars paid to the
owner of the James McMahon the towage agreed on, and thereafter the James McMahon
entered upon and performed the voyage from New York to Troy, but refused to give the
Mars a place in her tow and wholly neglected to tow the Mars as agreed, although the
Mars was waiting at the place agreed on and ready to be towed on the voyage in question,
whence damage was caused to the owner of the Mars.

These facts, as the claimant contends, make the case one of an executory contract, not

binding upon the tow-boat, and out of a refusal to perform which no lien attaches to
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the tow-boat. In support of the exception, reference is made to the case of The General
Sheridan {Case No. 5319].

As I view the case it differs from the case of The General Sheridan in several impor-
tant particulars. First—In this case the contract was performed so far as the canal boat was
concerned. The towage was paid and the boat ready at the appointed place to be taken in
tow according to the agreement Second—The voyage upon which it was agreed the canal
boat should be taken in tow was entered upon. The tow-boat, as had been agreed, took a
tow from New York to Troy at the time specified, but did not take the Mars in that tow
as it had been agreed she should do.

It is not therefore the case of a contract purely executory. When the breach of the
contract occurred, the tow-boat was in the act of making the voyage agreed on. The canal
boat was waiting to be taken in tow and the towage had already been paid. I am aware of
no authority for holding that in such a case the vessel is not liable for the damages caused
by the breach stated.

It will be observed that the contract set forth in the libel was made by the master of
the tow-boat, who was also her owner, and, as the libel avers, was in the usual course of
the employment in which the tow-boat was then engaged. There is, therefore, no ques-
tion of want of authority to bind the vessel, as was the case in Grant v. Norway, 18 Eng.
Law & Eq. 561, and in The Freeman, 18 How. {59 U. S.} 182. Neither is this the case
of an agreement to make a maritime contract, as was the case of The Pauline {Case No.
10,848].

The contract sued on is the maritime contract itself—maritime because it was an agree-
ment to transport a vessel upon navigable waters, and perfected as a contract by the pay-
ment and receipt of the towage money. No other payment was to be made, nothing further
was to be done by the canal boat and no other contract was contemplated. The liability
of the owner was complete. An action in personam in the admiralty, founded upon the
contract as it stands, could undoubtedly be maintained. It was a contract for the benefit
of the tow-boat, to enable her to earn towage, and it in fact brought her towage to the
amount agreed, viz: $15. I, then, the contract had become binding on the owners of the
tow-boat, why should not the boat herself be bound, being as it was for the benefit of
the tow-boat? No reason is seen for exempting the vessel from liability in such a case, if
vessels are ever to be held bound by contracts of affreightment.

It is supposed that the case of Vandewater v. Mills, 19 How. {60 U. S.} 90, referred to
in the case of The General Sheridan {supra}, as authority for the decision in that case, is
an authority adverse to the libellant's claim in this case. But for the reasons above stated,
I am of the opinion that the facts in this case already alluded to take it out of the scope of
any rule declared in the case of Vandewater v. Mills {supra). Moreover, this latter case is

commented upon, by the supreme court itself, in the case of Bulkley v. Naumkeag Steam
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Cotton Co., 24 How. {65 U. S.} 392, and pains apparently is there taken to limit its effect,
for it is treated as laying down no different rule from that declared in Grant v. Norway,
and The Freeman, 18 How. {59 U. S.] 182, in which cases the action in rem failed, for
want of authority in the master to bind the vessel for the contract sued on, and as belong-
ing to a class of cases where, as the court say: “There was no contract of affreightment
binding between the parties, as there had been no fulfilment on the part of the shipper,
namely, the delivery of the cargo.” Here the contract is a towage contract, which does not
look to the delivery of a cargo on board the ship by a shipper thereof, but to a taking a
boat to be part of a tow, on a voyage which was not abandoned, but made; and this con-
tract had become binding on the owners of the tow-boat and been fulfilled by the other
party.

In the case last referred to, from the decisions of the supreme court—{Bulkley v.
Naumkeag Steam Cotton Co.] 24 How. {65 U. S.} 392—the court go on to announce
that it is too narrow and limited a view of the liability of the vessel to require a physical
connection with the vessel as a foundation for the liability in rem.

In this case, then, it is a mistake to suppose that the fact that the canal boat was never
taken hold of by the tow-boat, is sufficient to exempt the tow-boat from liability. That fact
is not material in a case like this, where the tow-boat agreed to come and take the canal
boat and tow her to Troy, on a certain voyage, and where the towage agreed on was paid,
and the voyage not abandoned, but made; the canal boat not being taken, simply because
the tow-boat neglected to stop for her. In such a state of facts, the liability of the tow-boat
was complete from the moment of her omission to stop for the Mars, and she is liable to
be proceeded against in rem for the damages resulting from such violation of the contract.
The exception is therefore overruled, and a decree given in favor of the libellant, with

leave to the claimant to file an answer upon payment of costs.

I [Reported by Robert D. Benedict Esq and Benj. Lincoln Benedict, Esq., and here
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