
District Court, D. California. April 28, 1879.

IN RE JACOBS.

[5 Sawy. 458.]1

BANKRUPTCY—OBJECTIONS TO DISCHARGE—AMENDMENTS.

The court has authority to allow, in its discretion, amendments to specifications of objections to bank-
rupt's discharge, or to enlarge the time for filing such specifications after the time for appearance
or that for filing specifications has expired.

[In the matter of A. and S. Jacobs, bankrupts.]
T. B. Bishop, for bankrupts.
W. Barber, for opposing creditors.
HOFFMAN, District Judge. The adjudication in this case was made September 13,

1870. The examination of the bankrupts was concluded in the latter part of 1870, or early
in 1871. Their petition for a discharge was not filed until March 22, 1875. On the return
day creditors duly appeared in opposition, and objections to the discharge were filed on
the sixteenth of June, 1875. No further proceedings were had in the case until December
5, 1878, when a motion was made on behalf of the bankrupts to dismiss the objections
for want of prosecution. This motion was denied.

The objecting creditors then moved (March 4, 1879) for leave to amend the specifica-
tions of objections. This motion was elaborately argued, and is now to be decided. The
original
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specifications alleged as the ground of objection to the discharge that the bankrupts had
failed to keep proper books of account. It is sought to amend this specification by adding
an averment that the bankrupts concealed books and papers relating to their estate. The
omission to specify this ground of opposition in the original objections is explained as
follows in the affidavit of the counsel for the opposing creditors.

The petition for discharge was not filed until more than four years subsequently to the
conclusion of the bankrupts' examination. Before preparing the specifications the counsel
endeavored to find the record of the bankrupts' examination, in order to ascertain what
grounds of objection it disclosed, and for this purpose obtained from the court two exten-
sions of time to file specifications.

After diligent inquiry at the office's of the register, the clerk and the assignee, he was
unable to find the document sought for. It had probably been mislaid or lost at the time
of the death of the late Mr. Register Bates, by whom the examination had been taken.
The counsel was thus, as he supposed, compelled to draw the specifications from his rec-
ollection of the facts elicited at the examination.

When the prosecution of the application for a discharge was resumed, on December
5, 1878, some three years and a half thereafter, it occurred to the counsel that he had
procured for the use of his clients in New York a certified copy of the record of examina-
tion. He thereupon wrote to New York for the copy, and it has recently been forwarded
to and received by him.

He finds, on examination, that it contains evidence tending to show that the bankrupts,
and especially S. Jacobs, concealed from, and failed to surrender to, the assignee, various
books and writings relating to their estate. The affidavit further alleges that when prepar-
ing the objections more than four years subsequently to the close of the examination, and
in the absence of the record, the fact that such evidence had been elicited escaped his
recollection, and it was only recalled to his remembrance by the perusal of the certified
copy. Under these circumstances he asks to be allowed to amend the objections so as to
include the ground of objection above stated.

It is, I think, apparent that if the law allows to the court any discretion with regard to
this application, it should be exercised in favor of the opposing creditors. The inability
of the counsel to obtain access to the original record of examination was in no respect
caused by his fault or negligence, nor can his failure to recollect the contents of the record
after an interval of more than four years, during which the proceedings had been sus-
pended and apparently abandoned, be justly deemed an indication of want of diligence or
of memory. The new specification sought to be introduced is founded on the confessions
of the bankrupts made in the course of this very, proceeding, and on their examination
regularly taken before the register. And they now, while asking after such great delay to
be admitted to the benefits of the act, are endeavoring, on merely technical grounds, to
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avoid being confronted with their own admission that acts have been committed by them
which, by the very terms of the law, deprive them of the right to a discharge. The counsel
for the respective parties mutually reproach each other with inexcusable delay and negli-
gence, but in my opinion with very unequal justice.

The object and effect of the bankruptcy act are two-fold: 1. To distribute among the
creditors the assets of the bankrupt; and, 2. To afford to the latter, in proper cases and
on his own application, the benefit of a discharge. In this latter proceeding, as it is exclu-
sively for his benefit, he is the pro-mover and actor. It is for him seasonably to make his
application, and diligently to press it to a determination. Until he applies for his discharge
the creditors can take no action, except after the expiration of a reasonable time, to obtain
leave from the court to prosecute their demands before the ordinary tribunals. When the
petition for discharge is presented, it is then the duty of the opposing creditors to make
due appearance and file their objections within the prescribed period. But beyond this
they are under no absolute obligation to press the cause to a conclusion. It is for the
bankrupt, like any other plaintiff or petitioner who asks for relief at the hands of a court,
to speed the cause to a final decision.

The motion to dismiss the specifications of grounds of opposition, for want of pros-
ecution, seems to have been founded on an entire misconception of the nature of the
proceeding and the relative rights and duties of the parties. As well might the plaintiff in
a suit in which a general denial of the cause of action had been pleaded, and who for sev-
eral years had taken no steps to bring the issue to trial, ask for a dismissal of the plea and
judgment in his own favor because his adversary had not moved in the cause. With far
greater reason might the creditors have asked, in December, 1878, that the petition filed
on the twenty-second of March, 1875, nearly four years after the adjudication, and which
remained unacted on for three years and a half after the specifications of objections had
been filed, should be pronounced deserted and abandoned. Whether such an application
would have been granted it is unnecessary to say, but certainly the court, unless a very
strong showing to the contrary had been made, would have given leave to the creditors to
resort to their legal remedies before the ordinary tribunals.

It is contended on behalf of the bankrupt that general order No. 24, which requires
that opposing creditors shall enter their appearance
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on the return day of the rule to show cause and file their specification of grounds of oppo-
sition within ten days thereafter, unless the time shall be enlarged by order of the district
court, absolutely prohibits the filing of specifications either original or amended after the
expiration of the ten days, unless the court shall have previously extended the time.

But such I do not conceive to be the effect or intention of the order. It was framed
to prescribe a general rule of practice to be usually followed and observed, but it was
not intended to deprive the district courts of their ordinary power to open defaults and
to relieve against accidents, inadvertencies and excusable neglects. It was not designed
to secure to the dishonest bankrupt the benefit of the act whenever the attorney of the
opposing creditors might, from accident, forgetfulness or insuperable impediment, fail to
appear at the return day, or to omit to file within the ten days thereafter specifications of
the opposition in due form.

I am not aware that the courts have in any case given to general order No. 24 a con-
struction so narrow and literal, and which would defeat one of the principal objects of
the act by enabling the dishonest bankrupt to obtain by accident those benefits under it
which are expressly reserved for the honest. On the contrary, we find that from an early
period after the passage of the act the courts have freely relieved against the consequences
of inadvertence, mistake or unskillfulness.

In Re Grefe [Case No. 5,794], Mr. Justice Blatchford allowed creditors to file their
specifications after the expiration of the ten days and as of a time within ten days after the
return day of the order to show cause. The register, it has been held, may grant an appli-
cation for additional time (In re Seckendorf [Id. 12,600]; In re Belden [Id. 1,238]), subject
to the corrective authority of the court, in case of abuse of the power (In re Robinson [Id.
11,939]).

The practice of granting leave to amend defective specifications was early adopted, and
seems to have been followed without question of its correctness, and this where the spec-
ifications were so vague and general as not to present any triable issues, and when they
were so adjudged on demurrer. In re Hill [Id. 6,482]; In re Rathbone [Id. 11,580]; In re
Burk [Id. 2,156]; In re Bellis [Id. 1,275].

In Re Houghton [Id. 6,730], Mr. Justice Lowell observes: “I have decided in one case
that the discretion of the court to enlarge the time extends to the time of appearance as
well as to that for filing specifications, and may be exercised after the time has expired as
well as before.”

It is clear from the language of this very eminent judge that any construction of order
No. 24 which would leave the court powerless after the expiration of the ten days to re-
lieve against accidents, oversights or venial neglects, would be rejected by him as wholly
inadmissible. It is unnecessary to cite further authorities on the point under consideration.
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I have no doubt that the court has authority to allow in its discretion amendments to
specifications, and that this case is a proper one for its exercise.

The opposing creditors have leave to amend, according to the prayer of their petition.
1 [Reported by L. S. B. Sawyer, Esq., and here reprinted by permission.]
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