
District Court, S. D. New York. Jan., 1868.

THE JACMEL PACKET.

[2 Ben. 107;1 7 Int. Rev. Rec. 108; 1 Am. Law T. Rep. U. S. Cts. 52.]

BOTTOMRY—BARRATRY OF MASTER—SALVAGE—PREMIUM ON GOLD.

1. A master of a vessel which had sailed from Singapore, bound to Australia, barratrously ran away
with the vessel to the port of Aspinwall, in New Grenada. There he had made arrangements to
sell the vessel and cargo, when C, the British consul, who was also Lloyd's agent there, discov-
ered the fraud, and, by the aid of the authorities, the prosecution of the fraud was prevented,
and the master absconded. The American consul thereupon appointed a new master, S., for the
vessel, and directed him to bring her to New York, as the nearest proper port. C. thereupon ad-
vanced $1,616.82 in gold to pay bills incurred for the vessel, and took a bottomry bond, executed
by S., as master, on the vessel and cargo, to secure the payment of these advances, with 40 per
cent., premium. The bond also recited, that it had been agreed between S., the new master, and
the United States consul and C, that C. was entitled to a reasonable sum for salvage, as a reward
for his recovery of the property; and the bond then assigned the vessel and cargo to C. for the
fulfillment of the contract. On the arrival of the vessel at New York, this libel was filed by C.
to enforce the bond. No one appeared for the vessel, but an answer was put in by Lloyd's agent
in New York, intervening for the interest of underwriters on the cargo. The only defence set up
was, that S. was not lawfully appointed master, and had no authority to execute the bond. Held,
that the advances were made by the libellant on the credit of the vessel and cargo, and the case
was, therefore, a proper one for the giving of a bottomry bond.

2. S., having been appointed master by the American consul in a foreign port, agreeably to the usage
of merchants under the circumstances, had the same authority to execute the bond as if he had
been appointed directly by the owner of the vessel.

[Cited in The Giles Loring, 48 Fed. 470.]

3. The libellant must have a decree, therefore, for his advances and the premium, no objection being
taken to the latter as excessive, but without any allowance for premium on gold.

[See Baker v. Ward, Case No. 785.]

4. The libellant's claim to be recompensed for his services in detecting the fraud and recovering the
property was a proper one to be allowed under the bond, not however as salvage, but pro opere
et labore.

In admiralty.
R. D. Benedict and J. Solis Ritterband, for libellant.
Martin & Smith, for claimants.
BLATCHFORD, District Judge. This is a libel filed on a bottomry bond, executed

at the city of Colon, or Aspinwall, in New Grenada, January 7th, 1867, by Thomas C.
Saunders, master of the brig Jacmel Packet, on the vessel and her cargo, conditioned for
the payment to the libellant [William F. Cowan], at New York, of $1,616.82, with 40
per cent., premium, the said amount in gold coin having been advanced at Colon by the
libellant to the master, to furnish supplies and repairs for the vessel at Colon for a voyage
to New York. The bond also sets forth, that the brig was, on the 6th of August, 1866,
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chartered and freighted, at Singapore, by her late master, John A. Dawes, to a house
there, to convey a cargo of pepper and other articles to Melbourne, in Australia; that the
cargo, with a slight deficiency, is on board; and that the late master feloniously deviated
from his voyage, and brought the vessel and cargo to the port of Colon, and had already
made arrangements to defraud the owners of the vessel and cargo by a sale thereof, when,
through the instrumentality of the libellant, the papers and documents appertaining there-
to were brought to light, and the barratry prevented, and the cargo and vessel secured to
their lawful owners. The bond then states, that it is agreed between Captain Saunders,
and the United States consul at Colon, and the libellant, that the libellant “is entitled to a
reward for the recovery of the property, as a fee, premium, or salvage, which amount, it is
mutually agreed, shall, without delay, be paid in the city of New York, in United States
gold, out of the proceeds of the said ship and cargo, and to be levied and adjudged by any
competent average adjuster.” The master then, by the instrument, mortgages and assigns
to the libellant the vessel and cargo, for the due fulfillment of the contract.

The answer is put in by Lloyd's agent at New York, intervening for the interest of
underwriters in England on the cargo. There is no answer on the part of the vessel. The
only affirmative defence set up in the answer for the cargo is, that Captain Saunders was
not lawfully appointed master of the vessel, and had no power to execute the bond, and
make the vessel and cargo liable.

The libellant was Lloyd's agent at Colon, and also the British consul there at the time
of the transactions in question. The vessel arrived at Colon, under the American flag, in
December, 1866, and Captain Dawes put her papers into the hands of the American
consul there. He put the papers into the hands of the libellant for an investigation of the
case, and the libellant detected the fraud of Captain Dawes. Thereupon, Captain Dawes
abandoned the vessel, and absconded, and the American consul appointed Captain Saun-
ders to be master of the vessel, and directed him to take her to New York, as the nearest
proper port. There appears, from the evidence, to have been a necessity for all the repairs
and supplies that are covered by the bond. All the averments of fact
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stated in the bond are supported by the evidence.
The evidence shows, that the libellant himself furnished directly to the vessel a large

portion of the supplies, and paid bills for repairs, and advanced money to the seamen
for wages, and paid the consul's bill, and paid bills for articles used for repairs, and also
paid for supplies purchased at Colon from other parties. It is apparent, from the evidence,
that the libellant furnished these supplies, and paid and advanced these moneys, on the
credit of the vessel and cargo, and not at all on the personal credit of the master or the
owners. The case was, therefore, a proper one for the giving of a bottomry bond. 1 Pars.
Mar. Law, bk. 1, c. 11, F, p. 422, note 5, and cases cited. And Captain Saunders, having
been appointed master by the American consul, in a foreign port, agreeably to the usage
of merchants, under the circumstances disclosed in this case, had the same authority to
execute the bond as if he had been appointed directly by the owner of the vessel. The
Zodiac, 1 Hagg. Adm. 320; The Nuova Loanese, 22 Eng. Law & Eq. 623; Macl. Shipp.
153.

The rate of maritime interest, forty per cent., contracted for in the bond, is very high,
but no objection is taken to it in the answer as excessive under the circumstances. The
bond is made payable within a reasonable time after the arrival of the vessel at New
York, or any other port, and previous to making any delivery of the cargo at any port. She
arrived at New York February 2d, 1867. The libel was filed February 9th, 1867, and the
monition was returnable and returned February 26th, 1867.

I award a decree to the libellant for the amount of his advances and payments,
$1,616.52, and for forty per cent., premium thereon, as maritime interest, amounting to
$646.73, making a total of $2,263.55. No premium to make this amount equal to gold, can
be allowed, under the rule adopted in this court. This sum of $2,263.55 will be subject
to interest at the rate of 6 per cent., per annum from February 26th, 1867, to the time of
entering the decree herein.

In regard to the claim for a reward or compensation to the libellant for his services
in discovering the fraud of Captain Dawes, and preserving the vessel and cargo for their
lawful owners, the claim is a proper one to be allowed under the bond. It is not allowed
in any respect as salvage, but as a remuneration for services, pro opere et labore, under
the peculiar circumstances of the case. On the facts, the case resembles, in many material
points, the case of The Zodiac, 1 Hagg. Adm. 320, and the case of The Gauntlet, 3 W.
Rob. Adm. 82; in both of which cases an allowance for kindred services was made on
a bottomry bond which covered them. In the present case the libel avers that the vessel
and cargo were worth $20,000. This averment is denied by the answer, and I find nothing
in the proofs showing what their value was, or what a proper allowance would be. I am,
therefore, without any guide whereby to determine the amount. As the vessel has been
sold in another suit on a claim for wages, and there is no balance remaining from her
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proceeds, if the amount of such remuneration to the libellant is not agreed upon between
the libellant and the claimants of the cargo, there must be a reference to take testimony

by which to fix it.2 When the amount is fixed, as it was, by the bond, to be paid out of
the proceeds of vessel and cargo, and no time for payment was specified, the amount will
be allowed at the date of entering the decree, without any interest upon it. The libellant
will be entitled to the costs of the suit.

1 [Reported by Robert D. Benedict, Esq., and here reprinted by permission.]
2 This amount is fixed, on a reference, at $858.
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