
Circuit Court, N. D. New York. Sept. Term, 1825.

JACKSON V. SPRAGUE.

[1 Paine, 494.]1

VENDOR AND VENDEE—METES AND BOUNDS—REPUGNANCY.

1. Where the quantity of a tract of land is given as well as the metes and bounds, the latter will
control the location, although they contain less than the given quantity, if they can be ascertained
with certainty.

[Cited in Bowen v. Galloway, 98 Ill. 42.]

2. This rule applies in all cases, whether the lands have been surveyed or not. As where land was
granted to be run upon a given base, which had never been surveyed, but could be ascertained
from a known point, and parallel lines were to be run from each extremity of the base, until a
certain quantity was obtained, but a portion of the base had been cut off by a prior grant so as to
narrow the extent between the parallel lines, it was held, that the lines could not be continued,
in order to make up the deficiency out of the lands of the grantor, beyond the limits which they
would have reached, to make up the quantity, if the base had remained undiminished.

3. Where the different parts of a description of the metes and bounds are repugnant and contradic-
tory to each other, such parts are to be rejected, and such retained as will leave enough plainly
and clearly to designate the land intended to be conveyed.

[Error to the district court of the United States for the Northern district of New York.]
At law.
T. A. Emmet, for plaintiff.
S. Jones, for defendant.
THOMPSON, Circuit Justice. This case comes up on a writ of error to the district

court for the Northern district of this state. And the question presented for consideration
arises out of a special verdict, upon which judgment has been given for the defendant.
The result depends entirely upon the construction and location of the deed from Robert
Morris to Andrew Craigie, of the 6th of April, 1797, under which [Havens], the lessor
of the plaintiff, claims. The description of the land conveyed by this deed is as follows:
“Beginning at the southwest corner of a certain tract of land of one hundred thousand
acres granted to Craigie, Watson, and Green-leaf, on the 18th of February, 1792, thence
extending east along the southern boundary of said tract six miles, thence southerly so far,
as bylines to be drawn from those two points, parallel to the eastern and western bound-
aries of the said one hundred thousand acre tract, will include therein the quantity of
thirty-three thousand seven hundred and fifty acres of land.” This deed recites an agree-
ment made on the 5th of August, 1795, between the parties, by which Morris covenanted
to convey a tract of land corresponding in description with that contained in the deed.
Morris, by a deed bearing date the 27th of February, 1793, had conveyed to Leroy, Sinck-
lair, and Boon, a certain tract of land, which cut off two miles in width along the western
side of the tract conveyed to Craigie, comprising eleven thousand six hundred and ninety-
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four acres. And the real question in the case is, whether the location of Craigie's deed
can be extended south so as to make up this deficiency. When the agreement of the 5th
of August, 1795, was entered into with Craigie, Morris owned the land south of the tract
covenanted to be conveyed; but on the 1st of May, 1796, before the deed was given, he
conveyed that land to Samuel Ogden, under whom the defendant claims, and proved title
to the premises in question, as found by the special verdict.

Whatever claim the lessor of the plaintiff may have upon the covenants in the deed to
Craigie, for an indemnity for this deficiency, there is no principle of law that will uphold
a construction of the deed extending it so far south as to make up the deficiency, so as to
entitle the plaintiff to recover in this case.

JACKSON v. SPRAGUE.JACKSON v. SPRAGUE.

22



There is no uncertainty in the description, nor any part of it, which can he rejected, so as
to favour the plaintiff's construction, even if Morris now owned the land on the southern
hounds of the Craigie tract. A court of law has no authority by way of compensation to
substitute one tract of land for another. But the legal title of Ogden, under whom the
defendant claims, is older than that of Craigie. What a court of equity would do as be-
tween Craigie and Ogden, if the latter had notice of the articles of agreement of the 5th
of August, 1795, cannot now be taken into consideration. But if no impediments, growing
out of the rights of third persons, were presented against the plaintiff's claim, there is no
principle of law upon which it could be sanctioned. The place of beginning in the descrip-
tion of the land, appears from the deed and the finding of the jury, with so much certainty
and precision, that it cannot be rejected. And when this is once fixed, the residue of the
location is plain and simple, admitting of no doubt. It begins at the southwest corner of
the one hundred thousand acre tract, granted to Watson, Craigie, and Greenleaf; and the
jury have located this tract, as laid down on the diagram set out in the special verdict, and
about the correctness of which there does not appear to have been any question. All the
deeds and conveyances set out in the special verdict were given without any actual survey.
But in one of them reference is had to a certain Indian deed, and an Indian village, which
must have been a place of public notoriety; and which afforded a point from which the
location of the one hundred thousand acre tract could be ascertained. Assuming then, as
I think I am warranted in doing, that this tract is correctly laid down on the diagram, the
grant to Craigie must be located in reference to that. It is to extend along the southern
boundary of that tract six miles so as to make the same width; and then from the extrem-
ities of this six miles line as a base, lines are to be extended so far south as to include the
thirty-three thousand seven hundred and fifty acres.

In this description there is no ambiguity nor uncertainty. It was said, however, that the
description requires these extended lines to be parallel with the east and west bounds of
the one hundred thousand acre tract, and which could not be the case if it was a mere
extension of those lines. This is undoubtedly mathematically true. But this part of the de-
scription may be rejected as repugnant to other parts, consistently with the soundest rules
of interpretation. Whatever is repugnant and contradictory may be rejected, if enough is
left plainly and clearly to designate the land intended to be conveyed. To retain this and
reject the other parts that are repugnant to it, the description would be left imperfect and
unintelligible.

It is worthy of remark that Craigie is one of the grantees in the one hundred thousand
acre tract; and if the location of that, as laid down on the diagram, has been with his
assent, it goes very far to conclude him, as to the location of the grant to himself alone.
It has been urged, that as there was no actual survey, the quantity of land was the mate-
rial part of the description, and that such location ought to be made as to embrace this
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quantity. The mere fact of no survey having been made, cannot change the settled rules of
interpretation. Where metes and bounds are given, which can be satisfactorily ascertained,
they will control the effect and operation of a deed, without regard to quantity. It was no
doubt the understanding and expectation of the parties, that thirty-three thousand seven
hundred and fifty acres of land were conveyed by the deed. And in all cases where quan-
tity is mentioned, there is the like understanding; but this cannot control the construction.
The intention is to be collected from the deed, and the language of the parties must be
understood according to the settled rules of interpretation. But if we were to travel out
of the deed to ascertain the intention of the parties, as to the location, it is very evident
it would not support the plaintiff's construction; for it was clearly understood that the
Craigie tract was to be located directly south of the one hundred thousand acre tract, and
to be of the same width. The diagram contained in the margin of the deed to Cottinger as
set out in the special verdict, is a strong confirmation of this, showing the relative situation
of these several tracts. The remedy in this, as in all other cases where there is a breach of
the covenants in a deed, must be for compensation in damages, especially if recourse is
had to a court of law.

This case is not to be distinguished from that of Jackson ex dem. Craigie v. Wilkinson
[17 Johns. 146], decided in the supreme court of this state, in which a construction and
location is given to the grant now in question. This being the direct and only point before
that court, the decision would be entitled to great weight, if not of controlling influence,
even if the point admitted of doubt, in order to preserve harmony of construction in rela-
tion to the same title. But it is not a question upon which I entertain the least doubt or
hesitation. The judgment of the district court is accordingly affirmed.

1 [Reported by Elijah Paine, Jr., Esq.]
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