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JACKSON V. PORTER.

[1 Paine, 457.]1

EJECTMENT—EVIDENCE OF TITLE—EXISTENCE OF DEED—LANDS OF INDIAN
TRIBES—ENTRY—FORCE—TREATY OF 1794 WITH ENGLAND—PRECINCTS OF A
MILITARY POST.

1. In ejectment, possession accompanied with a claim of ownership in fee, is prima facie evidence
of such an estate. In such case it is not the possession alone, but that it is accompanied with the
claim of the fee which gives this effect, by construction of law, to the acts of the party.

[Cited in Strother v. Lucas, 12 Pet. (37 U. S.) 438.]

[Cited in Davis v. Easley, 13 Ill. 198; Link v. Doerfer, 42 Wis. 395.]

2. But such effect is limited to the claim actually made, and a claim of a different kind cannot after-
wards be set up for the purpose of aiding the first.

3. As where one claimed title by an Indian deed, confirmed by an agent of the British government,
who could not lawfully have confirmed it; it was held, that no other kind of confirmation and no
other deed could be set up to help the possession; and that any presumption of the existence of
a deed was to be confined to such an one as was originally asserted.

[Cited in Mitchel v. U. S., 9 Pet. (34 U. S.) 760.]

4. Whether a deed is to be presumed from a long possession, is a mixed question of law and fact,
and in most, if not all cases, to be submitted to the jury, under the advice of the court. The
existence of the deed is a fact for the jury, but its legal effect and operation a question of law for
the court.

[Cited in Alexander v. Walter, 8 Gill, 257; Blake v. Davis, 20 Ohio, 249.]

5. The seisin of lands belonging to the Indian tribes is in the sovereign, and the Indians are mere
occupants. A purchaser from them can acquire only the Indian title, and they may resume it, and
make a different disposition of it.

6. Where proclamation had been made by the governor of the colony of New-York, under orders
from the king, that no purchases of land should be made of the Indians, if was field, that a pur-
chaser could not acquire even the Indian title of occupancy.

7. An occupant under an Indian grant, the Indians having afterwards resumed the title, and granted
it to the crown, was held to be a tenant at will of the king, whose occupancy no length of time
could ripen into a title, by adverse possession.

8. Where one enters into land having title, his seisin is not bounded by his actual possession, but is
co-extensive with his title. But where he enters without title, his seisin. Is confined to his posses-
sion by metes and bounds.

9. The circumstances that one took possession of unoccupied land, as contractor, to transport for the
government to and from a fort on the frontiers, and that his claim comprehended the fort itself,
as well as the land around it, and that his improvements were necessary in the performance of
his contract, considered evidence that he did not hold in hostility, but in subordination to the
rights of the crown.

[Cited in State v. Railway Co., 54 Ark. 608, 16 S. W. 657.]
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10. How far a party who gains possession by force, can, in an action of ejectment, protect himself by
setting up a title to the land? Quere.

11. Under the second article of the treaty with Great Britain of 1794, the precincts and jurisdiction
of a post are not to be considered as extending three miles in every direction by analogy to the
jurisdiction of a country over that distance of the sea surrounding its coasts, but they must be
made out by proof.

[Cited in De Lancey v. Piepgras, 138 N. Y. 36, 33 N. E. 822.]

12. This clause in the second article of the treaty, providing that settlers within such precincts shall
be protected in the enjoyment of their property, as well as the 9th article, were intended to pro-
tect legal and equitable interests in land, and not trespassers and intruders without right.

Error to the district court of the United States for the Northern district of New-York.
This was an action of ejectment brought to recover the possession of certain lands near

Niagara Falls, which the lessors of the plaintiff claimed under an Indian grant, but which
the defendant [Augustus Porter] held from the state. At the trial in the court below a
nonsuit was granted, to which the plaintiff excepted, and the bill of exceptions was now
argued in this court.

The lessors of the plaintiff, John Sparkman and Susannah his wife, who were British
subjects, claimed the premises in question in right of the wife, as heir to her uncle, Philip
Stedman, who died in 1822. He was the brother and heir of John Stedman, who died in
1808. It appeared, from the testimony of the plaintiff's witnesses, that John Stedman, as
early as the year 1764, resided at Fort Schlosser, where there was a portage on the east
side of Niagara Falls, being engaged in transportation along the river to Lewiston for the
British government, to which he had an exclusive right by contract. The premises about
which testimony was offered form a triangle, the base of which is opposite the acute an-
gle, formed at
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the falls by the river, and strikes the river a mile above, and several miles below the falls,
the river forming the other two sides, and the whole tract containing about 5000 acres.
The lessors of the plaintiff attempted to support their right, both on the ground of the
lost Indian deed and of adverse possession. The evidence was much more clear as to the
extent of the land claimed by virtue of the deed, which appeared to be the whole tract,
than as to that part of it which had been in the actual possession of John Stedman and
those holding under him. A part of this tract was called by some of the witnesses the
Stedman farm; but the testimony about its extent was very various, some witnesses calling
the whole tract by that name, and others reducing it to about 600 acres, situated about the
fort and above the falls. The defendant was clearly in possession of 100 acres claimed by
virtue of the deed, but how far his possession was within that part to which the plaintiff
endeavoured to make out a possessory title, was extremely uncertain. Fort Schlosser was
situated on the river a mile above the falls, and Stedman's house in 1764 was near the
fort. In 1769 he had about 40 acres improved, and a house, store, and stables. In 1772
he had 100 acres cleared, 40 acres of which were near the falls, where the defendant's
saw-mill now is. He then lived in a large house, 30 rods below the fort, which he had
built the year previous. He had also a saw-mill near where defendant's now is. He soon
after cleared up all the land along the river, from the falls to the fort. In 1777 he built a
log-fence from his house across to the river below the falls, two miles and one half long,
enclosing between the fence and river 2000 acres for an ox range. In 1783 it appeared
that he resided on lands now possessed by the defendant. All the premises he had latterly
claimed to be his, by virtue of a deed from the Seneca Tribe of Indians, given to him
by way of compensation for damages they had done him in 1763, and confirmed by Sir
William Johnson as superintendent of Indian affairs. Evidence was offered by the plaintiff
to prove that there was a tradition among the Seneca Indians that such a deed had been
given, and of the circumstances which led to the giving of it; but this evidence was reject-
ed by the court. An instrument dated 1805, purporting to be a solemn acknowledgment
and declaration by the Seneca Nation, that such a deed had been given, was also offered
in evidence, and rejected.

In 1786, Philip Stedman, the brother of John, was in possession, claiming under him.
There were then 150 or 200 acres cleared. In 1788 Philip Stedman, Jun., the brother of
Mrs. Sparkman and nephew of the elder Philip, was in possession, and continued in pos-
session for some years, but how long did not exactly appear. He then left the premises
and died, while travelling in Connecticut for his health, in 1798. In 1792 the improved
lands extended from above the house down the river, below where the defendant's pre-
sent saw-mill is, and back from the river 50 to 100 rods. There was also a saw-mill out
of repair 10 rods above where the defendant's grist-mill now is. When Philip Stedman,
Jun., left the premises, he rented them to a tenant, who was succeeded by Ware, who
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is still in possession. The two Philips continued to transport for the British government
until 1792, when the portage was removed to the other side of the river. On the death
of his nephew, Philip Stedman, the elder, came over from England to see the property,
which was rented by the present tenant, Ware, and in 1800 returned to England, leaving
Ware in possession. The premises, together with Port Schlosser, where there had been
constantly a garrison of twenty men, remained in the possession of the British government
until 1796, when they were, agreeably to treaty stipulations, surrendered to the United
States. Sir William Johnson was from 1755 to 1774 superintendent of Indian affairs, and
it was his duty to hold treaties with them, and superintend purchases of land from them.
In 1762 he received instructions from the lieutenant-governor of New-York, that the king
had forbid that any land should be purchased of the Indians, either by the governor or
any other person, and that all applications to purchase should be sent home to the king.
In 1764 the Indians ceded the whole of the premises in question to the king. The tenant
Ware continued in possession, holding under the Stedmans, and for the purpose of pro-
tecting the possession until 1806, when the sheriff in his absence removed his furniture
from his house, and piled it about ten rods distant. His wife and children went to a tav-
ern across the road, and defendant took possession of the house. It appeared that several
persons were residing at this time on the premises claimed by the plaintiff, some of whom
were pretty large farmers.

The plaintiff gave in evidence the admissions of the defendant, that in 1805 the defen-
dant and one Barton had petitioned the legislature and got a patent, covering a part of the
Stedmans' cleared fields, and also got a lease under the authority of the state, of the farm
where Ware lived, and tried to compromise with him and get him off, but as they could
not succeed, they got an act passed to turn him off. During the late war Ware regained
the possession of the premises, and still continues in possession. A map of the premises
came up with the bill of exceptions as referred to on the trial, but was left entirely unex-
plained or verified by testimony. A lot of 581 acres extending above Fort Schlosser to a
stream called Gill creek, and thence down about half way to the falls, was marked on the
map as “the present farm.” Next below this was laid down Porter and Barton's lot of 100
acres, extending
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about one third the remaining distance to the falls.
Samuel M. Hopkins and R. Beach, for plaintiff, contended:
1. That the possession of John Stedman and those under him, with continual acts and

constant claim of ownership from 1764 until 1806 were sufficient to raise the presump-
tion of a grant in fee from the government, or a confirmation of the Indian deed (2 Phil.
Ch. 187; 11 Johns. 509; 10 Johns. 377, 380; 3 Johns. Cas. 109, 128, 28; Cowp. 217, 102;
Selwyn, 1089; 2 Saund. 175, 176, note 2; 3 Johns. 270; 2 Johns. Cas. 324; 7 Johns. 63;
12 Johns. 245, 488; [Ricard v. Williams] 7 Wheat. [20 U. S.] 105, 109; 13 Johns. 513,
376, 503; 1 Caines, 358; 4 Johns. Ch. 1, 298; 5 Johns. Ch. 545; [Johnson v. McIntosh] 8
Wheat. [21 U. S.] 598, 603; 4 Johns. 211; 11 East, 493, 280, 56; 12 Coke, 4, 5; Buller,
74; 3 Term R. 157; 9 Johns. 170), and that this should have been left to the jury.

2. That if the Indian grant was never ratified by government, it was sufficient to give
colour of title, so as to create an adverse possession in those claiming to hold under it,
which was a subject for the jury. 8 Johns. 388; 7 Johns. 505; 3 Johns. Cas. 118; Adams,
Ej. 48; 9 Johns. 102; 11 East, 488, 493; 8 Johns. 388; 17 Johns. 217; 20 Johns. 183; 18
Johns. 355; 13 Johns. 318, 406, 313; 1 Caines, 358; 2 Caines, 183; 2 Rolle, 152.

3. That the possession of Ware having been wrested from him forcibly by the defen-
dant, without any proof of title, the defendant cannot now be allowed to show title, but
must first restore the possession, and then resort to his right. That the act of the state of
New-York did not justify the dispossession: (1) Because it does not relate to this property;
(2) because no connexion is shown between the defendant and the act; and (3) because
the act is unconstitutional and void. 3 Laws N. Y. April 6, 1803 (26th Sess.; W. & S. Ed.
p. 365) c. 106, § 17; Act 1804 (27th Sess.) c. 111, § 6; Act 1806 (29th Sess.) c. 110, § 4;
11 Johns. 504; 12 Johns. 488, 365; 2 Johns. Cas. 324, 422; 3 Johns. Ch. 129; 18 Johns.
45; [Ricard v. Williams] 7 Wheat. [20 U. S.] 118, 59; 3 Johns. Cas. 118, 128; 2 Johns.
22; 9 Coke, 96, 214, 218; Co. Litt 277a; 10 Coke, 48a; 2 Rolle, Abr. 164; Sav. 7; 3 Johns.
386; 13 Johns. 291; 16 Johns. 142; 2 Johns. Ch. 162; 4 Johns. 150; 2 Johns. 24; 4 Johns.
211; 11 Johns. 504; 13 Johns. 335.

4. That Ware having remained on part of the property, or returned to it after he was
dispossessed of the house, was evidence to be left to the jury, of a virtual continued pos-
session to the present time. 3 Bl. Comm. 9, 169, 171, 175; Co. Litt. 277; Id. 417; [Green
v. Siter] 8 Cranch [12 U. S.] 250.

5. That the ancestor John Stedman, was a settler within the precincts and jurisdiction
of Fort Schlosser, and as such his title and possession was protected and confirmed by the
second article of the treaty with Great Britain of the 19th of November, 1794, and that
the treaty ought to be construed to confirm such an estate as Stedman then claimed, viz.
a fee. 1 Bior. & D. Laws, 212 [8 Stat. 116]; 4 Johns. 80; [Matthews v. Zane] 7 Wheat.
[20 U. S.] 206, note a; Co. Litt. 243; 3 Will. 516.
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6. That it should have been left to the jury to say, whether the defendant was not with-
out any title, and a naked trespasser, the evidence of his having a patent and lease being
very unsatisfactory; and if so, the prior possession of the plaintiff would have entitled him
to a recovery. Cro. Eliz. 437; 2 Saund. 111; 9 Johns. 174; 10 Johns. 338; 2 Johns. 22; 3
Johns. 388; 4 Johns. 202; 3 Johns. Cas. 128; 20 Johns. 183; 4 Johns. Ch. 53.

S. Jones and S. A. Talcott, for defendant, controverted these points, and contended:
1. That the plaintiff could not recover upon the prior possession of Stedman or Ware;

and under the proof in the case, that it ought not to have been left to the jury to make any
inference or presumption in favour of the plaintiff. 1 Johns. 44; 4 Johns. 150; 13 Johns.
235; 11 Johns. 504, 509; 11 East, 488; 5 Munf. 374; 3 Munf. 345; Cowp. 595, 597; 1
Johns. Cas. 123; that a forcible dispossession is not enough of itself to recover in eject-
ment.

2. The plaintiff himself, showed on his own evidence, that his lessors had no title
which a court could recognise under the laws and public treaties, of which they are bound
officially to take notice; and there was nothing sufficient under the circumstances to be left
to the jury, to warrant a presumption of title in them, better than the original deed under
which they claimed, and which was itself illegal and a nullity; and if not a nullity at first,
has been subsequently avoided by the cession of the territory comprising the premises. 2
Conn. 607, 614, 423; 11 East, 56, 279, 488; 8 East, 248; 1 Bos. & P. 400; 12 Ves. 239,
266, 269, 270; [Dunlop v. Ball] 2 Cranch [6 U. S.] 180; 6 Bin. 416, 419; 10 Johns. 417;
[Ricard v. Williams] 7 Wheat. [20 U. S.] 107; 1 Caines, 90, 91; 5 Taunt 170; Cowp.
595; 1 Term R. 428, 431; that presumption of a deed is matter of law; 1 Har. & McH.
432, 433; 3 East, 294, 302; 8 East, 249, 264, 266, as to presumption.

3. That the title of the Stedmans was never such as to come under the protection of
the treaty of 1794, and Susannah Sparkman, being an alien, could not take. [Johnson v.
McIntosh] 8 Wheat. [21 U. S.] 543, 592; 4 Johns. 165; 12 Johns. 365, as to the effect of
an Indian grant.

4. That the premises were ceded to the crown of Great Britain, and the state of New-
York succeeded to their ownership. 4 Bin. 218; 5 Serg. & R. 266; 4 Yeates. 537.

5. That there had been no lapse of time sufficient to bar the right of the state, and this
right Porter acquired, as proved by his
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own declarations, called for by the plaintiff. And if that were not sufficient proof, still title
in the state, when shown, must he officially noticed and acted upon by the court, although
the contest is between third persons; and such title may be set up by the defendant to
protect his possession, notwithstanding the prior possession of the Stedmans. 10 Johns.
417; 11 Johns. 376; 16 Johns. 214; [Dunlop v. Ball] 2 Cranch [6 U. S.] 184; 5 Munf.
374; Runn. Ej. 14; Dunlop v. Ball [supra], as to the statute of limitations against state or
individuals.

THOMPSON, Circuit Justice. This ease comes up on a writ of error to the district
court of the Northern district of this state. And the errors complained of arise upon a bill
of exceptions taken to the opinion of the court, ordering the plaintiff to be nonsuited. The
range of argument taken at the bar, has led to the discussion of some questions which,
according to my view of the case, do not necessarily arise, and which in the course of this
opinion will be only cursorily noticed. The right or title upon which the lessors of the
plaintiff rely is derived from John Stedman. And if he had any estate which could de-
scend to his heirs, it is not to be denied but that Susannah Sparkman is entitled to it. The
first inquiry then which seems naturally to arise is, what was the interest of John Stedman
in the premises in question? The bill of exceptions is extremely lame and uncertain as to
the location of the premises in question. It is, however, very certain, that the defendant is
in possession of some land, embraced within the claim of John Stedman, and if that claim
has been established as a legal, valid, and subsisting right, the plaintiff was entitled to a
verdict, and was improperly nonsuited.

The claim of Stedman covered about five thousand acres of land, comprised within
the following bounds: Beginning at a place called Devil's Hole, some distance below the
Falls of Niagara, and running from thence to Gill creek, then down the creek to the Nia-
gara river, then down the river to the place of beginning. It is not very satisfactorily ascer-
tained when Stedman went into possession of any part of the land comprised within his
claim. One of the witnesses (Humphrey) says, that he was there in the year 1769, had a
house, stores, and stables, and about thirty or forty acres of land improved. But he did not
at this time claim the whole tract above-mentioned, nor did that possession and improve-
ment extend to any part of the land now occupied by the defendant. This possession was
near Fort Schlosser, and Stedman was there having the charge of, and contract for the
portage both of the king's stores and private property, from Fort Schlosser to the place
where Lewiston is now situated. There is no evidence that at this time Stedman claimed
any title to the land. He had a mere naked possession; and the ground on which he af-
terwards rested his claim, shows that he could not then have pretended to claim any title.
The testimony, as to the actual possession of John Stedman, is extremely loose and un-
satisfactory. It is however, pretty evident, that most of his improvements were upon what
is now called, (and laid down upon the diagram accompanying the bill of exceptions,) the
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Stedman farm, containing five hundred and eighty-one acres; and which is now in the
possession of Ware, as the tenant of the lessor of the plaintiff. The house which Stedman
built in the year 1771, was upon this farm, about one hundred and fifty yards below Fort
Schlosser, and about one mile from the falls where the defendant lives. In 1772 the im-
provements were small, only about one hundred acres cleared; which clearings were from
time to time enlarged, but how far they touched the land now occupied by the defendant,
is left very much in doubt.

It is unnecessary however to pursue this inquiry; for if the right to recover was placed
upon possession alone, the nature and extent of that possession, and whether adverse or
not, ought to have been submitted to the jury. But John Stedman did not put his claim
upon possession, but upon title derived from the Indians. Possession accompanied with
a claim of ownership in fee, may be deemed prima facie evidence of such an estate. In
such case it is not the possession alone, but that it is accompanied with the claim of the
fee, which gives this effect by construction of law to the acts of the party. Possession per
se is evidence of no more than the mere fact of present occupation by right. Hence the
declarations of a party in possession are always admitted to show the extent and nature of
the interest he claimed in the land; and from the very nature of the case, it must depend
on these collateral circumstances to ascertain the extent of his interest. If the occupant of
land avows his interest to be that of a term of years, it would be absurd to consider his
possession evidence of a fee; and it is certainly granting all that can reasonably be asked,
to allow the occupant an interest as large as he claimed; and it cannot be permitted to him
to abandon such claim and set up a different interest, unless he can show his title, and
that he was under some mistake of law in relation to it. These are rules founded on the
plainest principles of reason and justice, and fully recognised by the supreme court of the
United States in the case of Ricard v. Williams, 7 Wheat. [20 U. S.] 105. The interest
of John Stedman, therefore, to the land in question, must be tried by, and limited to that
which he declared it to be. And the testimony upon that point is from the plaintiff's wit-
nesses alone, and is full and conclusive to show, that the claim in its broadest extent was
no more than the Indian title, confirmed by Sir William Johnson. And the answer of the
witnesses on this point did
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not fall from them casually, and without being expressly called for. It was made a question
by direct application to the court, whether it was competent to inquire into the declara-
tions of Stedman as to his claim of title. And it is fair to presume the inquiry was as
broad as the fact would warrant, or the answer expected. The bill of exceptions states
that the counsel for the plaintiff proposed to inquire of the witness, Prout, whether or not
John Stedman, while in possession, claimed to hold the land by virtue of a deed from the
Indians, confirmed by Sir William Johnson as superintendent of Indian affairs. This was
objected to unless the deed was produced. The objection was overruled; and the witness
stated, that he had many times heard Stedman claim the lands to be his by virtue of a
deed from the Indians, confirmed as aforesaid—that it was given to him by the Indians,
by way of compensation for the damages they had done him in the year 1763—that Sted-
man had no other title as the witness knew of, and that he had heard Stedman say he
had not. Here then is a disclosure, not only affirmatively what Stedman did claim, but an
express negation of any other title. And all the other witnesses who speak of Stedman's
declarations respecting his title, either expressly or by necessary implication, refer to the
Indian deed. We may therefore safely conclude, that Stedman neither had nor pretended
to have any other title. This deed is claimed to have been given by the Seneca Indians,
and confirmed by Sir William Johnson some time in the year 1764. This deed was not
produced upon the trial; and it was made one of the principal objections to the nonsuit,
that it ought to have been submitted to the jury to presume the existence of the deed.

Many cases were cited and much time taken up, in the discussion of the rules and
principles which govern the doctrine of presumption of grants and deeds. On the one
side it was contended, that this was a question exclusively for the jury, and that the court
below erred in taking it from them. On the other side it was very strenuously urged, that
this presumption was an inference of law and for the court to decide. I do not deem it
necessary to enter at large into an examination of this point, or to express any decided
opinion upon it. I have looked into most of the cases cited, and they certainly afford some
colour for the argument on both sides. And the correct view of the subject, perhaps, is
to consider it a mixed question of law and fact; and in most, if not in all cases, to be
submitted to the jury under the advice of the court. The law has not denned any precise
circumstances, or fixed the time, which shall necessarily raise the presumption of a deed
or grant. In general, it is the policy of the law to limit this presumption to periods analo-
gous to those of the statute of limitations. But this is not an invariable rule. Presumptions
of this nature are adopted from the general infirmity of human nature; the difficulty of
preserving manuscripts of title, and the public policy of supporting long and uninterrupt-
ed possessions; and are founded upon the consideration, that the facts and circumstances
are such as could not, according to the ordinary course of human affairs, occur, without
presuming a transfer of title, or an admission of an existing adverse title in the party in
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possession. When the title deeds are not produced, their existence is the fact to be estab-
lished; and the circumstances from which this is to be inferred, would seem to me very
clearly to be matter for the consideration of a jury. They may be rebutted by contrary pre-
sumptions. And the existence of such title deeds can never be fairly presumed, when all
the circumstances are perfectly consistent with the non-existence of such deeds. If it was
now to be made a question, whether John Stedman had once an Indian deed, confirmed
by Sir William Johnson, I should think it a question which ought to be submitted to a
jury. But if the existence of the deed is admitted, the legal effect and operation of such
deed is a question of law for the court. And even admitting that the court below erred in
taking this question from the jury, it would be useless to send the cause to another trial
on this ground, if the existence of such a deed would not vary the rights of the lessors of
the plaintiff. I shall therefore assume, that John Stedman had an Indian deed, confirmed
by Sir William Johnson, according to his claim, and give to it the same force and effect as
if produced upon the trial.

A question here arises, whether, from the evidence as it stood when the nonsuit was
granted, the jury would have been authorized to enter into the inquiry, and presume the
existence of any other title than that which was claimed by John Stedman; and I think
they would not this principle is fully recognised in the case already referred to of Ricard
v. Williams, and is certainly allowing to the occupant of land all that he could reasonably
ask; unless he could show some other title, and make it appear he was under some mis-
take as to the claim he had set up. The title which John Stedman uniformly claimed was
that derived from the Indian deed confirmed by Sir William Johnson, and a disclaimer of
having any other title. Under such circumstances, and in the absence of all proof to sup-
port any other claim of title, with what pretence could the jury be called upon to presume
a grant from the crown, or a title from any other quarter? Had the possession of Stedman
been accompanied by a claim of title generally, without designating what, the question
would then have been at large, and open to the presumption of any title consistent with
the facts and circumstances in evidence. But when the possessor of land discloses what
interest he claims in it, and his title being evidenced
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only by his possession and claim, it must be limited to that which he has asserted. Cases
have been referred to containing very strong expressions of judges, how far courts and ju-
ries should go in presuming grants and deeds, to protect and quiet long and uninterrupted
possessions. But it will be found in those cases, that the possession was accompanied by
a claim of title generally, and not the designation of any particular interest. A jury could
not certainly be called upon to presume more than the party claimed. If the claim was
simply an estate for life or years, no judge I presume would tell a jury they were at liberty
to presume an estate in fee simple.

The next question that seems naturally to arise, is, the legal effect and operation of
an Indian deed, and in what light such conveyances are viewed in courts of justice. This
subject has recently received a very full examination of the supreme court of the United
States in the case of Johnson v. M'Intosh, 8 Wheat. [21 U. S.] 571. The point of Inquiry
there was simply, as to the power of the Indians to give, and of private individuals to
receive, a title, which could be sustained by the court. There were no objections to the
grants themselves, or that the Indians were not in the rightful possession of the land they
undertook to sell. So that the broad inquiry was, their right to sell, and of the grantee
to purchase. The chief justice, in delivering the opinion of the court, went into a very
particular examination of the principles and policy which had governed all the European
nations which had made discoveries and settlements in this country, touching the rights
of the natives. The title of the government to the country was placed on the ground of
discovery, which title was to be consummated by possession, and which gave to the gov-
ernment the exclusive right of acquiring the soil from the natives, and of regulating the
relations that were to exist between such government and the natives. The Indians were
considered as being the rightful occupants of the soil, with a legal as well as just claim
to retain possession of it, and to use it according to their own discretion. But their rights
to complete sovereignty as independent nations, were necessarily diminished. And their
power to dispose of the soil at their own will to whomsoever they pleased, was denied.
The European nations, by whose subjects the discoveries were made, respected the rights
of the natives as occupants, but asserted the ultimate dominion to be in themselves; and
as a necessary consequence thereof, claimed and exercised the power of granting the soil
while yet in the possession of the Indians. And such grants have been universally under-
stood to convey a title to the grantees, subject only to the Indian right of occupancy. The
United States have adopted and acted upon the same principles. By the revolution, the
power of government and right of soil which had been previously in Great Britain, passed
definitively to these states. And it has never been doubted but that either the United
States or the several states had a clear title to all the lands within the boundary lines de-
scribed in the treaty of peace, subject only to the Indian right of occupancy; and that the
exclusive power to extinguish that right was vested in that government, which might con-
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stitutionally exercise it. And the practical assertion of this right is seen in the policy which
has governed the United States and the individual states, in prohibiting all purchases of
the Indians by individuals in their own right. And the Indians being mere occupants, are
deemed incapable of transferring an absolute title to others. This occupancy is not incom-
patible with a seisin in fee in the state. A purchaser, from the natives, at all events, could
acquire only the Indian title, and must hold under them and according to their laws. The
grant must derive its efficacy from their will, and if they choose to resume it and make
a different disposition of it, courts cannot protect the right before granted. The purchaser
incorporates himself with the Indians, and the purchase is to be considered in the same
light as if the grant had been made to an Indian; and might be resumed by the tribe, and
granted over again at their pleasure.

If this be the view which we are to take of the Indian right of occupancy, the claim
of John Stedman considered in the most favourable manner, could never have been any
thing more than a mere right of possession, subject to be reclaimed, and extinguished at
the will of the Indians, and which has been done, as will be seen hereafter. But it may
very well be questioned, whether this claim is entitled even to so favourable a consid-
eration. As the claim of Stedman rests upon an Indian deed, confirmed by Sir William
Johnson, it may be proper to inquire into the power of Sir William Johnson on this sub-
ject, in order to ascertain what is to be understood by his confirmation. The deed is not
before us, and as the cause was taken from the jury, it must now be admitted, that it was
unexceptionable in point of form. And as Stedman disclaimed having any other title than
that which was derived from the Indian deed, and Sir William Johnson's confirmation,
unless he had authority to pass the title, none could have been vested in Stedman. The
pretended confirmation of Sir William Johnson is as follows: “Fort Niagara, September
20th, 1763. I William Johnson, commander-in-chief of the army, at and about Fort Nia-
gara, and superintendent of Indian affairs, do certify and approve the within deed, given
by the chiefs and warriors of the Seneca Nation of Indians to John Stedman.” There must
be some mistake with respect to dates. The deed is said to have been given in the year
1764, and the confirmation, as it is called, bears date the preceding year. But the endorse-
ment
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does not purport to be any thing more than a certificate, approving of the purchase; and
does not profess to be an act which shall complete, or transfer any title: and if Sir Wil-
liam Johnson had no such power, a construction ought not to be given to his acts, which
involves a violation of his duty. Let us then briefly inquire what were his powers in this
respect. Sir John Johnson in his testimony says, that from the year 1755, to the year 1774,
Sir William held the offices of superintendent of Indian affairs, and colonel of the Six
United Nations of Indians, and was one of the council of the governor of the colony of
New-York. That his duty as superintendent of Indian affairs, required him to hold treaties
with the Six Nations of Indians, and all the Indians of the Northern district, and to super-
intend all purchases of land, from them or either of them. Here is certainly no power to
transfer any title. A grant from the crown, or from the colonial governor, was necessary for
this purpose. But whatever authority Sir William Johnson might have had in this respect
previous to the year 1762, it must have ceased after that time. Early in that year (according
to the testimony of Sir John Johnson,) he received from the lieut governor of the province
of New-York, instructions in relation to the purchase of and from the Indians, a copy of
which is given as one of the exhibits in the cause. There is a mistake in the reference; but
the identity of the document was admitted on the argument, and this was the plaintiff's
evidence, and no objection taken to its admissibility. They purported to be additional in-
structions, and although addressed to the governor of the province, must have been sent
to the superintendent of Indian affairs, to regulate and govern his conduct. These instruc-
tions were directed to be made public by proclamation, which was accordingly issued
by Lieut. Governor Colden, in February, 1762, in which the instructions were set out at
large. This was offered on the part of the defendant, and objected to, but admitted to be
read to the court, on the argument of the motion for a nonsuit. It is not very important to
inquire into the regularity of this course, for the proclamation contains nothing more than
the instructions at large, the material parts of which had been given in evidence on the
part of the plaintiff; and are substantially reiterated in the proclamation of the king, of the
7th of October, 1763; which has been published under the sanction and authority of the
United States. 1 [Bior. & D.] Laws, 443.

These instructions and proclamations, recite the evils and abuses that had arisen, by
reason of purchases made of the Indians, and the passing of grants by the colonial gov-
ernors; and strictly enjoins and commands the governor, lieut governor, president of the
council, or commander-in-chief of the province of New-York, upon any pretence whatev-
er, and upon pain of forfeiting their office, not to pass any grant to any person whatever,
of any land within, or adjacent to, the territories possessed or occupied by the Indians, or
the property or possession of which has at any time been reserved to, or claimed by them:
And also prohibiting the granting of any license to purchase land of the Indians, but to
send all applications made for that purpose, home to the king, and forbidding any private
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person making any purchase of the Indians: But that if at any time they should be inclined
to dispose of their land, the same should be purchased for the crown, at some public
meeting of the Indians, to be held for that purpose by the governor, or commander-in-
chief of the colony where the land shall lie: and requiring all persons who had wilfully
or inadvertently seated themselves upon any lands, which had not been ceded to, or pur-
chased by the crown, forthwith to remove therefrom. After these instructions were made
known here, it is very evident that no power existed in this country, so to authorize and
confirm any purchase from the Indians, as to transfer the title to the land. Nor could it be
permitted, to ask a jury to presume any such attempt to transfer the title, when it would
imply a breach of trust, and a violation of duty in the officer who should thus act. The
pretended confirmation therefore of Sir William Johnson, cannot be considered any thing
more than an approval of the application for the purchase, to be sent home for the sanc-
tion and ratification of the king; and coming within what is stated by Sir John Johnson as
having been a part of his duty, to superintend purchases made of the Indians. The au-
thority of the king to regulate and control purchases from the Indians within his colonies,
was not questioned on the argument, and cannot be denied. Any purchase made by St-
edman in violation of such regulations, must of course be void, and he could acquire no
right whatever thereby; not even the Indian right of occupancy; and he must have been
an intruder, by any entry made under such purchase.

But admitting him to have obtained a rightful possession under such purchase, it must
be restricted to his actual occupation, and can be of no avail, at all events in this suit. His
first possession was near Fort Schlosser, which is, according to the testimony, about one
mile from the defendant's possession. And as late as the year 1771, according to the tes-
timony of one of the witnesses, he had only cleared and improved about four acres; and
long before his improvements extended to any of the land in possession of the defendant,
the Indians had resumed their right of occupancy, and ceded it by treaty to the crown.
That such is the light in which Stedman's possession is to be viewed, necessarily results
from the well settled rule, that where a man enters into land, having title, his seisin is not
bounded by his actual possessions, but is held to be co-extensive
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with, his title. But where he enters without title, his seisin is confined to his possessions
by metes and hounds.

It has already been shown, that admitting a purchaser from the Indians acquires their
right of occupancy, the Indians may whenever they choose, resume it, and make a differ-
ent disposition of the land, which in the present case has been done by the 3d article of
a treaty between his Britannic majesty and the Seneca Nation of Indians, dated the 3d of
April, 1764. By this article, they cede to his majesty and his successors for ever, in full
right, the lands from the Fort Niagara, extending easterly along Lake Ontario about four
miles, comprehending the Petit Marias or landing place, and running from thence souther-
ly about fourteen miles to the creek above Fort Schlosser or Little Niagara, and down
the same to the river or strait; thence down the river or strait, and across the same at
the great cataract; thence northerly to the banks of Lake Ontario, at a creek or small lake
about two miles west of the fort; thence easterly along the banks of Lake Ontario, and
across the river or strait to Niagara, comprehending the whole carrying place, &c. That
all the land embraced in Stedman's claim falls within these bounds, has not been ques-
tioned. This is one of the documents read by the defendant's counsel on the motion for
a nonsuit I do not however see from the bill of exceptions, that any objection was made
to it. And it is recognised as a valid cession, and excepted out of a treaty made between
the United States and the Six Nations of Indians, on the 11th of November, in the year
1794. 1 [Bior. & D.] Laws, 311 [7 Stat. 44]. There can therefore be no doubt, but that
the Indian right to the land in question was ceded to the king by the treaty of 1764; and
all Stedman's right of occupancy must then have ceased, and been extinguished; and he
stood upon his mere naked possesssion, without title, and without the right of possession.
According to the theory of the British constitution, the title to this land was at that time
vested in the king; and Stedman, under the circumstances in which he was placed, could
not be considered in any better light than a mere tenant at will. He did not pretend to
have any grant from the crown, and must be deemed to have held in subordination to the
right and title of the king. It could not be considered an adverse holding, and no length
of possession would ripen it into a title.

But if he is to be considered as holding in hostility to the real owner, he must be held
to strict proof of actual and continued possession, and must not have voluntarily aban-
doned it. The proof on this subject is extremely vague and unsatisfactory. Some of the
witnesses do speak of improvements made in the year '90 or '92 along the river, above
and below the falls, which must have embraced some of the land now occupied by the
defendant; but the evidence does not warrant the conclusion that the possession was kept
up. And most of the witnesses refer to improvements made on the farm of 582 acres,
now in the possession of Ware, under the Stedman claim. And it ought to be borne in
mind as explanatory of the acts of Stedman, that he was then under a contract for the
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portage, and which gave employment for a great number of horses and oxen, and many of
his clearings and improvements were probably made for procuring subsistence for them. I
do not mean however to enter into a critical examination of the testimony on the question
of possession.

I think this was a subject which in strictness belonged to the jury, and I should have
been better satisfied if it had been submitted to them. But as I do not think a verdict
against the defendant on this ground could have been sustained, I am not inclined to
reverse the judgment of nonsuit for this cause. The acts of Stedman are to be viewed
with reference to the character and employment in which he was engaged. He was there
before and during the revolution, in the enjoyment of an important and profitable trust
under his contract for the portage. This was his original and primary object. He no doubt
afterwards wished, and probably entertained hopes and expectations of obtaining a title
for the land. But this only shows that he was there, not in hostility to the rightful owner,
but under, and in subordination to the rights of the crown. And this view of Stedman's
situation is very much strengthened by the consideration, that here was a military post,
and an important portage, which it is very improbable the government would have dis-
posed of. And besides, the Stedmans continued to hold this portage under contract with
the government, until it was removed on the other side the Niagara river, about the year
1792. And according to the testimony of one of the witnesses, the contract for this portage
was open to public competition once in every three years; which is utterly incompatible
with the supposition, that Stedman could have claimed any exclusive right; and no ex-
ception was made by him in his claim, either of the military post or the portage. They
stood on the same footing with the residue of the five thousand acres embraced within
his claim. And Sir William Johnson, permitting Stedman to continue in possession, after
the rigid instructions he had received in relation to Indian lands, can be accounted for
on no other ground, than that he was there by permission of the government, under the
contract for the portage, and not as claiming under an Indian purchase. And besides, his
improvements, if at all extending beyond the limits of the farm now held by Ware, were
very unimportant at the commencement of the revolution; and the extension of them dur-
ing that period, or even down to the year 1796, when the post was surrendered by the
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British government, cannot be construed into an acquiescence in any claim of right in St-
edman.

It is said, however, that Ware, who was the tenant of Mrs. Sparkman, was forcibly
dispossessed, and that the possession must be restored before the question of title can be
inquired into. Admitting this to be a sound and salutary rule, it does not apply to the facts
in this case. There is no evidence of any forcible dispossession of any of the land now
in the occupation of the defendant. It was in proof on the part of the plaintiff, derived
from the confessions of the defendant, that he and Barton had in the year 1805, obtained
a patent from the state of New-York for some of the land, and which covered a part of
Stedman's cleared fields; and that they had a lease under the authority of the state for
the farm where Ware lived, but he would make no compromise with them, and that they
had procured an act of the legislature to turn him off. The patent was not in evidence,
and what land it covered does not appear. It is evident, however, that it did not cover the
farm in possession of Ware, because Porter and Barton had only a lease for that from
the state. There is no evidence that Porter exercised any acts of ownership over any part
of this land, previous to the year 1805; and it is reasonable therefore to presume, in the
absence of all proof to the contrary, that whatever possession he took out of the bounds
of what is called the Stedman farm, was taken under the title derived from his patent.
But it is objected, that this patent could pass no title by reason of the adverse possession
held under the Stedman claim. This objection, however, is not tenable. In the first place,
there is no evidence that there was any adverse possession, or any possession at all of
the land covered by the patent. But admitting a possession in Ware under the Stedmans,
of all the Indian right of occupancy, which is the utmost extent that could be claimed, it
would form no objection to the operation of the patent. This point is fully settled by the
case of Johnson v. McIntosh before referred to.

The only forcible dispossession of which there is any proof, is what was done by the
sheriff, under the act of 1806. But this must at all events be confined to what is now
called, and laid down on the diagram as the Stedman farm. The evidence on this sub-
ject is, that the sheriff went to the house occupied by Ware, he being from home, and
removed his furniture from the house and piled it up about ten rods distant, and Mrs.
Ware and her children went to a tavern across the road; and the defendant's workmen
went immediately into the house, and in May or June of the same year, the defendant
himself moved into the house. This act, admitting it to have been forcible, might in strict-
ness be confined to the house only. But the defendant declared, that he and Barton had
got a lease of the farm, and that the act of the legislature was procured to turn Ware off;
which may be considered an admission that he was turned off the whole farm. But it
shows at the same time, that the force, if construed to extend to the whole farm, must at
all events be limited to that, and cannot in any manner affect the defendant's present pos-
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session. And Ware has regained the possession of this farm. It being left vacant during
the late war, he re-entered, and still continues to occupy it. This state of facts supersedes
the necessity of inquiring into the validity of the law, under which Ware was turned out
of possession; or examining how far a party who gains possession by force, may in an
action of ejectment protect himself by setting up a title to the land.

The only remaining inquiry is, whether the treaty of 1794,—1 [Bior. & D.] Laws, 206
[8 Stat. 116],—between the United States and Great Britain, will in any way aid the claim
of the lessors of the plaintiff; and if the view which I have taken of this claim be correct,
little doubt can exist on this question. The 2d and 9th articles have been referred to. The
2d article declares, “that all settlers and traders within the precincts, or jurisdiction of the
said posts, shall continue to enjoy unmolested, all their property of every kind, and shall
be protected therein. They shall be at full liberty to remain there, or to remove, with all
or any part of their effects: and it shall also be free to them, to sell their lands, houses,
or effects, or to retain the property thereof at their discretion.” Although the meaning of
the term “settler,” as here used, is not very obvious, yet as the object of the article was to
protect any interest that might have been acquired in property, it is perhaps reasonable to
consider him a settler who had such interest in land, within the precincts or jurisdiction of
the post. But another question arises, as to what are the limits or jurisdiction of the post
at Fort Schlosser. It was suggested, but no authority cited to support the position, that it
extended to the distance of three miles in every direction from the fort, in analogy to the
rule of the law of nations, which gives to a country bordering on the sea coast, jurisdiction
thereon to the extent of three miles. I cannot accede to this rule; but am inclined to think,
it is to be proved as matter of fact, to what extent jurisdiction was exercised. There was
no proof on that subject before the court.

But there is another and more conclusive reason for considering this article inapplica-
ble to the case. It was obviously intended to protect some legal or equitable interest which
the settler had acquired in land. And Stedman, as has already been shown, had no such
interest which a court of law or equity could recognise, or which the British government
was under any obligations to sanction and protect. The article never could have been in-
tended to ratify and confirm
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the possession of trespassers or intruders, who might be there without right. And the
same remarks will apply to the 9th article, that secures to British subjects, who then held
lands in the United States, the right of continuing to hold them, according to the nature
and tenure of their estates, and titles therein, or to sell and dispose of the same at plea-
sure. But a mere naked or wrongful possession which the law would not protect, does
not fall within the provisions of this article. The treaty applies to the title, whatever it is,
and gives it the same legal validity as if the parties were citizens, and no more. The title
however which it sanctions, is that which existed at the date of the treaty; and not any
after acquired right, by length of possession or otherwise.

I am accordingly of opinion, that the judgment of the district court must be affirmed,
and in this opinion the district judge concurs.

1 [Reported by Elijah Paine, Jr., Esq.]
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