
District Court, D. Michigan. June, 1855.

JACKSON V. THE JULIA SMITH.

[Newb. 61;1 6 McLean, 484.]

POSSESSION OF VESSEL UNDER CONTRACT TO PURCHASE—REFUSAL TO
FULFILL—WHETHER POSSESSION IS TORTIOUS—CONTRACT OF
AFFREIGHTMENT MADE BY SUCH PERSON—WHO CAN BIND
SHIP—LIABILITY OF CARRIER FOR LOSS OF GOODS—MEASURE OF
DAMAGES.

1. Where a person in possession of a vessel under a contract for the purchase, refuses to fulfill his
contract, it does not render his possession tortious, especially as to third parties.

[Cited in The John Farron, Case No. 7,341.]

2. A contract of affreightment, made by the person in possession, or his agent, under such circum-
stances, is binding upon the vessel. Ostensible ownership and present possession and authority
are sufficient to give one a right to bind the ship.

[Cited in The James H. Prentice, 36 Fed. 781.]

3. Where goods regularly shipped are not delivered according to the contract, the carrier is bound to
make good to the shipper the actual loss he has sustained. The measure of damages here, is the
value of the cargo when shipped, with interest.

4. The court refuse to give the libelant his expenses coming to Detroit to hunt up the property, or
expenses incurred in defending the suit in court.

The cases were heard upon the following agreement as to the facts:
“For the purposes of the trial of the above entitled causes, the following facts are here-

by admitted: 1st. On and previous to the 9th of September, 1853, Geo. S. Lester was the
owner of said schooner, and on said day entered into the contract in writing, mentioned
in the fourth article of the answer, with James Reeve, for the sale and purchase of said
vessel. 2d. Upon the execution of said contract Reeve took the exclusive possession of
the schooner, and from that time until the 11th of June, 1854, continued in the posses-
sion of said schooner, and used and employed her in the carrying trade between different
ports in the province of Canada. 3d. On or about the 8th of June, 1854, said schooner
was at the port of Chatham, in Canada, and John Bruce was acting and in control of her
as captain, under appointment of Reeve. On said day the libelants [Henry C. Jackson,
Henry Waters intervening], being then and there the owners of the property mentioned
respectively in their libels, under a contract of affreightment entered into with said Reeve
& Bruce, shipped on board of said schooner in good order, the said property, to be by
said schooner carried to and delivered at the port of Garden Island, for a certain hire and
compensation then agreed on. 4th. On said last day, the schooner with said property on
board, sailed from Chatham for Garden Island, and on the 11th of June, while passing
through Detroit river, said George S. Lester claiming to be her owner, and entitled to
possession, caused her to be taken by force, and against the will of said Bruce and his
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crew, and caused her to be carried into Detroit. On the 12th of June, said Lester caused
the sheriff of Wayne county to take said schooner upon a; writ of replevin, issued out
of the circuit court, in favor of said Lester vs. said Reeve, after which said Lester gave
bond, pursuant to the statute, and received from the sheriff possession of said schooner,
and retained the same until he sold and delivered it to the respondents, as stated in the
answer. 5th. On the——day of——, 1854, a libel was filed against said property on behalf
of the United States, in this court. The libelants in this cause appeared and defended.
All the papers filed in, and the records of which libel suit are hereby admitted, so far as
competent, to be in evidence in these causes. 6th. Pending the said libel suit on behalf of
the United States, Waters bonded his staves, but the tobacco of Jackson was sold, and
bid in by Lester, for the sum of $——, of which amount $53.41 was paid over to said
Jackson. 7th. That directly after Lester had received possession of the vessel from the
sheriff, the captain abandoned the vessel and cargo, and the libelants having no agent in.
Detroit Lester caused said cargo to be unloaded and the tobacco and oats to be placed
in warehouse for the owners: that on said sale of said tobacco, Lester bid it in for the
owners, but not at their request, and has held the same subject to the order of Jackson,
after he shall repay said Lester the sum paid by him at said sale.

“Lothrop & Duffield, for Lester.
“Wilcox & Gray, for libelants.”
“It is further admitted for the purposes of the argument in this case, that before the

said contract of affreightment was made, the said Lester offered to execute to Reeve a bill
of sale of the vessel, if Reeve would execute the mortgage on the same, for the balance of
the purchase money, as stipulated in the said contract of sale, or if Reeve would pay the
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balance of the purchase money of the vessel; but Reeve refused to do either of said
things: that Lester then demanded possession of the vessel, which Reeve refused to give.”

“Wilcox & Gray, proctors for libelants.”
The 4th article of answers is as follows: “That on the 9th of September, 1853, G. S.

Lester, the owner of said schooner entered into a contract with James Reeve, for the sale
of said schooner, at $2,500: that R. was to have immediate possession: that L. was to
execute to R. on the 14th of September, a bill of sale, and on same day R. was to execute
to L. a mortgage to secure the balance unpaid.”

Wilcox & Gray, for libelants.
Lothrop & Duffield, for respondents.
WILKINS, District Judge. The libel and evidence in this case exhibit a contract of

affreightment, entered into at Chatham, Canada West, between the libelant and the ves-
sel, on the 8th of June, 1854, for the transportation and delivery of a quantity of tobacco
at Garden Island, near the port of Kingston. It is further shown that me tobacco was re-
ceived, and the vessel departed upon her voyage, but that the tobacco was not transported
and delivered according to contract, having been intercepted at Detroit, in consequence of
the same having been landed at that place, in supposed violation of the revenue laws of
the United States. Damages are claimed for the breach of the contract. It is in proof that
on the 9th day of September, 1853, one George S. Lester was the owner of the vessel,
and under a contract of sale with James Reeve, then gave him the exclusive possession of
the same, and that this exclusive possession continued in the said Reeve up to the 11th of
June, 1854, three days subsequent to the contract of affreightment made in the libelant. It
is also in proof, that while this possession continued, the vessel was employed by the said
Reeve, in the coasting trade between different ports in the province of Canada, and that
at the time the contract of affreightment was entered into, she was under the command
and control of one John Bruce, as master, holding his appointment from the said Reeve:
that the said tobacco was then shipped at the port of Chatham, the said Bruce as master,
contracting for a stipulated compensation to deliver the same in good order at her port of
destination.

It is conceded that the contract of sale between Lester & Reeve, was broken by the
latter, in his not making the payments promised [that in order to avoid being seized by

Lester under process, the vessel kept in foreign waters],2 and that, on the 11th of June,
1854, the former sued out from the appropriate court of the state of Michigan, a writ of
replevin, by which the vessel [with her cargo, while lying at anchor in the British channel

of the Detroit river],2 was seized by the sheriff of Wayne county, and forcibly, and against
the will of her master, brought into the port of Detroit; and as averred in the answer,
was sold and delivered to the respondent: that on receiving possession of the said vessel
from the sheriff, her cargo was discharged by Lester, and the tobacco being seized by the
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revenue officers, was deposited in a warehouse for, and afterwards sold and bought in
by Lester, subject to the order of the owners: that the libelant had no agent in Detroit,
and Lester now holds the same for the libelant, to be delivered on being reimbursed his
expenses. There is no proof that any public notice was given by Lester, of his claim to the
vessel, or that Reeve had not kept his engagement, from September, 1853, till June, 1854,
or that the libelant was made aware of the true character of the vessel, when he shipped
his property at Chatham. Before and at the time of the contract of sale, she was called the
Julia Smith; when in the possession of Reeve, she was called the Mazeppa.

Under the circumstances disclosed, the possession of Reeve was not tortious. His re-
fusal to carry out his contract, did not affect the character of his possession, especially
as to third parties. He took possession with Lester's consent, and was, therefore, clothed
with power to use her as long as that possession continued. Bruce was her master, and at
the time of the contract of affreightment rightfully represented and could bind the vessel.
It is not the case of a vessel stolen, or where possession has been fraudulently obtained.
The vessel was delivered to Reeve at the time of the contract by Lester, and the former's
failure to fulfill his engagement, did not make his possession unlawful ab initio, or vitiate
the contracts of the vessel while this possession continued. Such a rule would be destruc-
tive of maritime confidence, and place the shipper in a foreign port on inquiry as to title,
which is not necessary, and would in most cases be impracticable. Ostensible ownership,
and present possession and authority, are sufficient to bind the vessel. The rights of sea-
men and shippers cannot be affected by the unknown private contracts of other parties
claiming interest in, or controverting her title.

The contract being binding on the vessel, and the goods never having been delivered,
the only question remaining is, as to the measure of damages. When goods regularly
shipped, are not delivered according to contract, the carrier is bound to make good to the
shipper the actual loss which he has sustained; or, in other words, to place him in as good
a position as he was when the contract was made. In determining this question, the court
has nothing to do with the antecedent or subsequent relation which Lester
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bore to the vessel. The contract was with the Julia Smith, then known as the Mazeppa.
Whether or not Lester had a right to retake the Vessel, and that the damages accrued
in the exercise of his legal right, is not the question before the court. The vessel being
held responsible, must make good to the libelant his loss, consequent on the failure to
perform the contract. This clearly embraces the value of the tobacco shipped at the port of
Chatham at the time of the contract; crediting the vessel with the amount received, as the
proceeds of sale. Lester is not entitled to be reimbursed for his expenses by the libelant.
The captain of the vessel was the agent of the shipper, and the property having passed
from his custody, his agency ceased, but that of Lester was not created. I cannot assent
to go beyond this principle, in the assessment of damages. Having determined that the
vessel is responsible for the contract, and consequently responsible for its non-fulfillment,
and, therefore, bound to make good the loss, I am not satisfied that the expenses of the
libelant in visiting Detroit in search of his property, and defending the same in court, can
be properly embraced within the measure of damages. The market value of the tobacco
at Chatham, when shipped, with interest on such value, is making good the loss on the
contract, and as against the vessel. The landing of the goods without manifest, was not the
act of the vessel, and if it was, it should not enhance the damages in this suit. The leading
question here is, the injury consequent on the non-delivery at Garden Island; and as there
is no proof that libelants have suffered in that regard, the measure must be the value
irrespective of incidents independent of the contract. The tobacco has not been delivered,
has not been received, neither is there proof that in consequence of its $$$ the libelant
has been put to other loss. Decree therefore for the value of the tobacco at Chatham, on
the 8th of June, 1854, interest on such value, and the clerk to take the necessary proof,
crediting the respondent with any money paid on account.

As to Waters, the intervening libelant, decree for the value of the staves, with interest
from the same date. His bonding the articles after seizure and defending the same in
court, does not come within my view of the vessel's making the shipper good, under the
contract of affreightment. Either the present owner or Reeve, may be answerable in an-
other form of action for this claim; but as it was not necessary for Waters either to bond
or to prosecute, in order to secure his rights under the contract, I cannot decree his ex-
penses as a legitimate part of the damages in this case.

1 [Reported by John S. Newberry, Esq.]
2 [From 6 McLean, 484.]
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